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A child is a person who has its own
dignity and freedom, as well as its

civic position in the family, at school
and within the society. We just need

to create right condition for the child’s
development, wherever it stays. That is
the foundation of esteem and respect for
their uniqueness and individuality.

— Anna Komorowska

The wife of the President of the Republic
of Poland, Chair of the Honorary
Committee of the Year of Janusz Korczak







PREFACE

On Freedom that Inspires Hope

Paulina Jabtonska, PhD, has prepared another publication on reli-
gious freedom, this time focusing on the teaching of religion in Polish
public schools. The issue raised by the Author concerns the freedom
of conscience and confession of minors in light of secular and canon
law. This work constitutes a detailed exploration of the issues pre-
sented in the previous book: Freedom of conscience and confession of
minors in Poland from 1918 to 2015. Both books were published by
the University Centre for Religious Freedom Research which oper-
ates at the Cardinal Stefan Wyszynski University in Warsaw.

Before reading this book, I would suggest for readers to stop for
a brief reflection based on the words of Christ from the Gospel: “If
you remain in my word, you will truly be my disciples, and you will
know the truth, and the truth will set you free” (John 8:31-32).
In Christianity, the only source of Truth, and consequently also of
freedom, is God. Recognising this certainty, or axiom, one must fo-
cus on the person of man who will experience freedom only as long
as he delves into the truth. This is not a Sisyphean task, because
according to Revelation and ecclesiastical dogma man is created in
the image and likeness of God, and this also means that in every
human person there are germs of truth and freedom. However,
a teacher is needed to help find, bring out and develop them.

The role of religion teachers in this respect cannot be overesti-
mated, because, while one can agree with this thesis or not, there is
a lot of truth in the statement that today “many children are orphans

— 13-



PREFACE

with parents” (Alexander Mitscherlich). Therefore, the teacher, any
teacher who acknowledges at the same time that he/she is an edu-
cator, should consider this good advice: “The important thing is not
so much that every child should be taught, as that every child should
be given the wish to learn” (John Lubbock).

Ms. Paulina Jabtonska, PhD, a specialist in legal sciences (secular
law and canon law), has prepared research material that is ready
to be used in practice, while simultaneously maintaining scientific
rigour with regard to the content and methodology of research and
the development of its results. It involves good theory, but also syn-
thesis and properly targeted actionable conclusions.

The reader will not find models for teachers of religion in this
book, but in the introduction one can recall figures that played
the important role of authorities in the recent history of Poland.
One such person is Blessed Father Jerzy Popietuszko, whose teach-
ing also contains the following message: “Life must be lived with
dignity, for we only get one. To preserve the dignity of the human
person is to remain free, even in external enslavement. To remain
yourself — to live in truth — this is the minimum so as not to blur
within oneself the image of a child of God”.

I hope that after carefully reading this book, each reader will join
the congratulations due to its author. Through her research, Paulina
Jabtonska, PhD provides a scientific commentary, made from
the Polish perspective, on the Convention on the Rights of the Child
adopted by the United Nations on 20 November 1989, in which we
read that every human being is a child until reaching adulthood.
Therefore, “humanity should give each child the best it has to offer”
and provide them with “a happy childhood and the ability to exer-
cise their rights and freedoms, both in their interest and in the in-
terest of society”.

Pope Francis, a loving Educator of the young generation in
the modern world, teaches that “education is an act of love, it is the act
of giving life. And love is demanding — it requires the commitment

14—



PrEFACE

of the best abilities, awakening of the passion of patiently follow-
ing one’s own path together with young people”. Freedom is one
of the most important rights of the human person, and everyone
who undertakes the effort of educating and teaching others to enjoy
freedom deserves eternal gratitude. This group of people certainly
includes Paulina Jabtonska, PhD, who is able to convey “difficult”
legal topics in the “understandable” language of “pedagogy” and
can formulate “easy” practical indications. This book inspires hope,
because its content breathes the spirit of freedom whose source is
the Truth, and which therefore cannot be decreed by law. True free-
dom is the privilege of people who acknowledge the truth, believe
in it, live according to it, and are capable of spiritual and intellectu-
al-volitional responsibility and self-discipline.

Fr. Professor Jan Kazimierz Przybytowski, PhD
Deputy Director of the University Centre for Religious Freedom
Research at the Cardinal Stefan Wyszyniski University in Warsaw
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INTRODUCTION

Until recently, Poland was a country where religion, unlike poli-
tics, united the nation, thus allowing it to survive even the greatest
historical turmoil.

Meanwhile, today’s reality forces the Catholic Church to increas-
ingly defend religious freedom. We should realise that today’s world
is immersed in globalism. People have become incredibly mobile,
and because of open borders people of different faiths now live
alongside each other. It is the task of the Church to care for peace
and unity of societies. For this reason, the Church conducts a dia-
logue with various faiths and religions which is not, however, an ex-
pression of relativism or religious syncretism. The Church proclaims
belief in Christ, seeking the Truth together with others, according
to the teaching of St. Thomas Aquinas, because Truth always comes
from the Holy Spirit, regardless of who preaches it.

Over and above this, yet another force opposing religious free-
dom is growing in importance — i.e. secularism, which is character-
ised by hostility towards religion, limiting the role of believers in
public life. Secularism combats religion, seeks to introduce freedom
from religion, which consists, for example, in the denial of history
and religious symbols that are an expression of the identity and cul-
ture of a given nation.

From the point of view of an individual, freedom of conscience
and religion is among the fundamental and most important val-
ues. It is also the most personal sphere of functioning of human
beings, because it refers to intimate, internal aspects of human life.
Identification with a particular religion or world-view is an expres-
sion of one of the primary needs of human beings, that is the need
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INTRODUCTION

to know, to explain to oneself the structure of the world and the way
the world works, as well as the desire to know the meaning of one’s
own existence.

Interest in the issue of freedom of conscience and confession is
currently very high. This can be seen, for example, in the number
of studies that have been pursued in various fields of legal sciences,
such as religious law, canon law, constitutional law, and the history
of the state system and law. The subject of the present compendium
stems from my personal interests. Due to the fact that the issue of
religious instruction and the freedom of conscience and confession
of minors is an interdisciplinary problem, my work mainly combines
the achievements of pedagogical sciences and legal sciences, which
in turn corresponds to my education obtained during my law studies
and postgraduate pedagogical studies.

Religion has always played a significant role in the history of
the Polish people, which is why many families placed an emphasis
on the Catholic upbringing of children and youth. For this reason,
parents served as the first teachers of their own children, introduc-
ing them to the basic tenets of the faith. The Church then joined in
this process, entrusting religious education to nuns, priests as well
as lay people.

The issue of providing religious instruction to minors in public
schools and the guarantee of freedom in the choice of one’s beliefs is
of vital importance, because during childhood these persons — who
naturally do not have a fully developed personality and world-view
— are particularly susceptible to external influences, which can in-
terfere not only with their inner freedom of conscience, but above
all with its external manifestation. The issue of providing minors
with the possibility of having and pursuing religious teaching, as
well as the possibility of having and exercising freedom of belief, is
still relevant.

What is more, observation of political and social events taking
place in Europe leads to the assertion that the issue of religious

—18 —



INTRODUCTION

instruction and freedom of conscience and confession of minors is
actually becoming increasingly important.

The dynamics of population changes, caused by the influx of im-
migrants from Africa and from the Arab world, leads to changes
in the religious structure of individual countries, thus far primarily
in Western Europe. We should consider the possibility that due to
Poland’s membership in the European Union, in the future some
immigrants will end up in the territory of the Republic of Poland.
In light of the reluctance to assimilate and accept European norms,
which is evident in some countries (where problems with immigra-
tion have already occurred), it is important to create and maintain
institutions guaranteeing, on the one hand, freedom of beliefs and,
on the other hand, protection against forced proselytism.

The subject of the study is an analysis of solutions aimed at
the implementation of religious instruction in Polish public schools
and the implementation of guarantees of freedom of conscience and
confession of minors, contained in both secular law and canon law.

The subject of the conducted research covers the entirety of le-
gal regulations concerning the issue of religious instruction and
the freedom of conscience and confession of minors in Polish law,
as well as the regulations of canon law concerning this matter.

In turn, the object of research are persons defined as minors. This
term is understood to mean human beings who, due to the insuffi-
cient degree of ability to perceive the legal effects of their behaviour
resulting from a lack of knowledge or life experience, cannot func-
tion independently in the sphere of legal transactions.

This book consists of five chapters. The first chapter of the work
is devoted to introductory considerations, defining the scope of con-
cepts related to freedom of conscience, freedom of confession, reli-
gion, as well as the evolution of the perception of minors in various
legal systems. In the second chapter I present the prevailing legal
situation in Poland, which provides the basis for religious teaching
in public schools. In the third chapter of the work, I discuss the legal

-19-



INTRODUCTION

regulations regarding the teaching of religion in the light of can-
on law. Meanwhile, the fourth chapter presents the jurisprudence
of the European Court of Human Rights, which clearly shows that
the presence of religion in Polish public schools is permissible un-
der certain conditions. In the last chapter I present the case law of
the Constitutional Tribunal in the field of freedom of conscience
and confession, both in the individual and institutional sense, before
the adoption of the current constitution, and after the entry into
force of the Constitution of the Republic of Poland of 2 April 1997.

I based my research mainly on the analysis of available sources
in the form of literature of the subject and legal acts. I also used
digitised resources available on websites. The collected material was
examined using dogmatic and legal analysis, which is a basic tool in
the case of research works in the field of legal sciences. The litera-
ture of the subject included both cross-sectional publications as well
as monographs. In addition to the literature of the subject, the re-
search also included an analysis and assessment of the legal status
established on the basis of legislative acts.

—20 -



CHAPTER

FREEDOM OF CONSCIENCE
AND CONFESSION OF MINORS

In present times, freedom of conscience and confession is undoubt-
edly one of the foundations of a democratic society. The seriousness
with which freedom of conscience and confession is currently treated
is confirmed by the fact that this freedom is recognised, regulated and
guaranteed by currently applicable acts of constitutional rank.

Freedom of conscience and confession belongs to subjective
rights. In a mature form, it is granted to every human being regard-
less of their nationality, place of residence, stay, sex, race, education
and, in principle, age (in practice, the scope of independent exercise
by non-adults is limited and takes place through the intermediation
of guardians). Freedom of conscience and confession is therefore
a personal right belonging to all human beings. This freedom pro-
tects, on the one hand, the social spheres of existence of individuals,
and on the other hand, the functioning of churches and religious
associations as communities of believers.

1. Teaching of religion in Polish public schools

After Poland regained its independence. freedom of conscience
and confession was guaranteed first by ministerial regulations, and
then by the Constitution of the Republic of Poland of 17 March
1921. From the very beginning, religious instruction at schools was
conducted by the Catholic Church and other faiths. The multi-re-
ligious character of the country was strengthened by successive
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Freepom OF CONSCIENCE AND CONFESSION OF MINORS

school reforms (1918-1939) through an efficiently reconstructed
network of schooling institutions and the professional training of
teachers. School curricula for teaching of the Catholic religion were
prepared by the Conference of Polish Bishops and approved by
the Ministry of Education. It was a very fruitful period in the devel-
opment of legislation, curricula and textbooks in the field of reli-
gious instruction®.

The time of World War II (1939-1945) was a period of terror,
a struggle for survival, where any open activity of Polish schools
was out of the question. At that time, so-called underground edu-
cation was organised, which in addition to basic lessons were often
supplemented with prayer. In the Polish People’s Republic, which
was a non-sovereign state dominated by the USSR, with an entire
apparatus of repression against the activities of the Catholic Church,
the situation with regard to teaching of religion was different but
also very difficult. In the years 1945-1961, teaching at school still
took place, but its extent was gradually reduced, which did not pro-
mote thinking about the comprehensive development of students,
including religious development, because the only “correct” point
of view had to be aligned with Marxism?. The legal basis for teach-
ing religion in public schools after 1945 was provided by Article
120 of the March Constitution, which was kept in force pursuant
to Circular No 50 of the Minister of Education Czestaw Wypych of
13 September 1945. This document changed the status of teaching
of religion, which ceased to be a compulsory subject®.

In the years 1961-1989, the teaching of religion took place in
churches and catechetical points. The nature of catechesis was sim-
ilar to that of a school subject. The division into schools and classes

L A. Kicinski, Tra parrocchia e scuola. Levoluzione della catechesi in Polonia
negli anni 1918-2001 (I parte), “Salesianum”, 67(2005), No. 2, pp. 331-357.

21Ibid., p. 358-366.

3 https://opoka.org.pl/biblioteka/T/TA/TAK/historia_katechezy.html
[accessed 31.07.2022].
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1. TEACHING OF RELIGION IN POLISH PUBLIC SCHOOLS

was preserved, there were notebooks and textbooks. At each dioc-
esan curia there were catechetical faculties, conducting pedagog-
ical supervision modelled on state boards of education. In 1979,
there were 12,389 catechetical points established in church build-
ings, and 8,592 in private homes. In 1982, there were already
13,840 catechetical rooms at churches, 7,249 in private houses and
129 in other locations. In 1987, catechesis was taught in 15,809
rooms at churches and 6,398 rooms organised in private homes. In
1971, a new catechetical curriculum was issued*, which was to in-
troduce the kerygmatic approach, while the neo-scholastic style of
Deharbe’s catechisms generally prevailed. Attempts to modernise
the method by prominent catechists, such as W. Gadowski, were
accepted more as issues of formal catechesis® than ones creating
communities of living faith®.

The renewal of socio-political life, which took place after the trans-
formation of 1989, enabled the return of catechesis to public schools
and kindergartens. As emphasised in the instruction of the Ministry
of Education of 3 August 1990, the basis of this decision was the ap-
preciation of the role of Christian ethical values in the process of
education and the affirmation of the right of parents to educate their
children in accordance with their own religious beliefs.

The teaching of religion returned to schools in 1990 and
the Catholic Church had to tackle the task of adapting catechesis
to the new educational reality in a very short time. A report
of the Commission for Education of the Polish Bishops’ Conference
(i.e. Polish Episcopal Conference) stated that in the 2004/2005
school year, 98.1% of children participated in religious classes in

* Konferencja Episkopatu Polski, Ramowy program katechizacji, Warszawa
1971.

5B. Bednarczyk, Ksigdz Walenty Gadowski w walce o lepszq metodeg nauczania
religii, “Katecheta”, 2(1958), No. 2, pp. 110-119.

6 A. Kicinski, Tra parrocchia e scuola. Levoluzione della catechesi in Polonia
negli anni 1918-2001 (II parte), “Salesianum”, 67(2005), No. 2, pp. 479-505.
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Freepom OF CONSCIENCE AND CONFESSION OF MINORS

primary schools, 97.2% in lower secondary schools, 93.3% in gen-
eral education upper secondary schools, and 92.7% in technical and
vocational upper secondary schools’.

The Centre for Public Opinion Research (Centrum Badania
Opinii Spotecznej — CBOS) has been studying participation in re-
ligion classes since 2010, based on the statements of the respond-
ents. CBOS emphasises that “the analysis of the data indicates that
participation in religious lessons is not a simple consequence of
belonging to a particular religious community, but is conditioned
by both religious, social and environmental factors”. CBOS states
that “religious education at school to some extent sustains students”
religiosity instilled within their families but does little to attracts
those who were not brought up with religion at home”. This report
shows that around 92% of respondents declared participation in cat-
echetical rooms, and about 81% after religious instruction returned
to schools. Subsequently, there was an upward trend, which lasted
until 2010, with the exception of 1996. A reversal of the trend hap-
pened in 2010, and the following years indicate a consolidation and
strengthening of the downward trend. In 2016, about 75% of the stu-
dents surveyed declared that they participated in religious classes®.
In 2018, this percentage fell to 70% and in 2022 to 54%. In Lublin in
2021, 91% of students attended religious classes in primary schools.
At the same time the percentage in Katowice was 86%, while in £.6dz
it amounted to 71.5% of students. According to government data, in
the2019/2020schoolyear there were 732 posts for ethicsteachersand
34,119 posts for teachers of religion?.

7S. Labendowicz, Sprawozdanie z dziatalnosci Komisji Wychowania Katolickiego
Konferencji Episkopatu Polski w latach 1999-2004, http://katecheza.episkopat.pl/
sprawozd.htm [accessed 31.07.2022].

8 M. Gwiazda, Religia w szkole — uczestnictwo i ocena, in: Krajowe Biuro
Ds. Przeciwdziatania Narkomanii, Mtodziez 2016, Warszawa 2016, p. 143.

2Ibid., pp. 141-142.

10 https://oko.press/masowy-odplyw-uczniow-z-lekcji-religii-nowe-badanie-
cbos/ [accessed 31.07.2022].
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1. TEACHING OF RELIGION IN POLISH PUBLIC SCHOOLS

Contemporary media are critical of the presence of religious edu-
cation in Polish schools. However, it is important to remember that
arguments against religious instruction in schools mostly focus on
false or inaccurate information'!. Information appearing in the me-
dia that a teacher of the Catholic religion does not have the ap-
propriate qualifications to teach this subject is false, because such
a teacher has the same pedagogical preparation as any other teacher
in Poland. The demand presented in media outlets, that the teach-
ing of the Catholic religion should be transformed into religious
studies, is one of the most difficult and complex issues. However,
it should be remembered that in Poland it is the parents who have
the right to raise their children in accordance with their own beliefs,
and the fact that Poland, although predominantly Roman Catholic,
is open to other religions and beliefs. Therefore, teaching of religion
in schools is a great achievement of European culture in the field
of respect for freedom of conscience and religion. Cultural studies
had already been taught at school during the rule of the commu-
nist regime and were geared towards ridiculing believers, in ac-
cordance with the idea — attributed to Karl Marx — that “religion is
the opium of the people”. And despite the fact that it is presently one
of the fields of study, the Catholic Church in Poland was a promoter
of the confessional nature of religious instruction at schools which,
however, is not exclusively Catholic, but respects the free choice of
parents or young people. The other Churches in Europe have chosen
different paths — from religious studies to multi-denominationalism.
Today, however, they are beginning to learn about the assumptions
and implementation of religious teaching in Poland.

The Catholic Church has put in a tremendous amount of organ-
isational work to adapt to the new educational conditions during
the period of democracy. It prepared the necessary catechetical

11 https://www.polityka.pl/tygodnikpolityka/kraj/1649200,1,wszystko-czego-
nie-wiemy-o-lekcjacj-religii-kto-i-za-co-wlasciwie-placi.read [accessed 31.07.2022].
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Freepom OF CONSCIENCE AND CONFESSION OF MINORS

documents meeting the highest educational standards. It published
complete educational packages for all types of schools and kinder-
gartens. It educated a whole host of professional teachers of re-
ligion who treat the teaching of religion at schools as a specific
form of catechesis. The integration of religion into the modern sys-
tem does not yet have its own proper image, because the efforts in
teaching, schooling and upbringing that constitute the essence of
the education process are not yet coherent. For this to happen, it
is necessary to appreciate the educational activities carried out be-
tween the school, the family, the Church and other institutions. It
is worth adding that continuous educational reforms consume most
of the energy of educational institutions, including the Catholic
Church, when the focus should be on creating the right climate for
educational efforts!2,

The results of sociological research carried out with the support
of the European Bishops’ Conference showed the unique position of
Poland compared to almost all countries of our continent. Our coun-
try turns out to be the most religious country in Europe, one could
even say the religious leader of the continent. It is in Poland that
the highest percentage of people believe in God and trust the Church
and where the most people want to raise their children religiously.
It constitutes a great asset and a source of hope for the future!s.

However, there is no guarantee that this will always be the case,
which is why it is especially important right now to deepen our re-
ligiosity. A special role is played by catechisation in schools, which
today must help students in developing their own identity, strength-
ening their personality, and resisting threats. It should help stu-
dents so that they themselves can develop the skills they need in
order to exercise freedom responsibly in this increasingly complex
world. This task can be realised when the school transforms from an

12 http://dx.do.org/10.18290/rt.2018.65.11-2 [accessed 31.07.2022].
13P, Zulehner, H. Denz, Wie Europa lebt Und glaubt. Europaische Wertestudie,
Diisseldorf 1993, pp. 17-47.
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s

institution of knowledge transfer into a space that educates young
people, enabling them to achieve mature humanity, which should
also involve a contribution of the Church*.

Every time has its own threats and saying things like “nothing
can be done” or “such are children, such is youth, such are the times,
and such is life” does not change anything and only causes discour-
agement. New forms should be tried, without treating the existing
ones as unquestionable dogma. It is necessary to discuss, exchange
experiences and imitate those who have achievements®.

2. Etymology of the terms “religion”,
“confession”, “freedom of confession”,
“freedom of conscience and confession”,
“conscience”, and “freedom of conscience”

Religion is a very complex phenomenon, so it is difficult to
provide a single definition, containing all the essential elements.
Dictionaries of the Polish language describe the phenomenon of
religion very similarly, as they indicate that religion is: “faith in
God and worship rendered to Him, divine cult, way of praising God,
faith, confession, church, rite, principles of faith and morals, a set
of beliefs regarding the existence of God or gods, the origin and
purpose of life, as well as moral principles and rites related to these
beliefs, a set of beliefs regarding the genesis, structure and pur-
pose of the existence of man, humanity and the world, faith in God,
deities and immortality of the soul and associated behaviours and
organisational forms”. The term “religion” is derived from the Latin
language, in which the noun religio means “fear” or “fear of God”?®.

14 D.A. Muskus, Szkota srodowiskiem katechetycznym. Katechetyczne studium
interdyscyplinarne, Kalwaria Zebrzydowska 1999, pp. 57-72.

15D. Oko, Przetom — wyzwanie i szansa, Krakéw 1998, pp. 188-189.

16Religia, in: Stownik jezyka polskiego, vol. 5, edited by J. Kartowicz, A. Krynski,
W. Niedzwiedzki, Warszawa 1900, p. 510; Religia, in: Inny stownik jezyka polsk-
iego, vol. 2, edited by M. Bariko, Warszawa 2000, p. 432; Religia, in: Uniwersalny
stownik jezyka polskiego, vol. 4, edited by S. Dubisz, Warszawa 2003, p. 63; Religia,
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Freepom OF CONSCIENCE AND CONFESSION OF MINORS

While discussing the attempts of sociologists to define religion,
W. Piwowarski notes that “none of the sociologists has formulated
such a definition of religion that could obtain universal approval”.
On this occasion, he cites the opinion of I.M. Yinger, who claims
that “hundreds of definitions of religion can be found in one hour”,
as well as that of C.Y. Glock, who believes that “there are as many
definitions of religion as there are people who formulate them”"’.

One of the frequently cited ancient interpretations of this term
was presented by Cicero, according to whom the term comes from
the Latin relegare — “to read again”. Another origin of this term was
indicated by Lactantius, according to whom the term “religion”
comes from the verb religare (to bind again, to bind together). In
turn, St. Augustine, a representative of Christian philosophy, derived
this term from the Latin verb reeligare, meaning “to choose again”
and related this activity to choosing God as the object of worship®®.

Philosophical and theological reflections on what we currently
define by the term “religion” can be found in the works of St. Thomas
Aquinas. The structure of Aquinas’s work Summa Theologiae shows
that it concerns the interpersonal relationship between man and
God, how man seeks God through his actions, performed through
divine virtues, natural virtues and bestowed moral virtues, as well
as the gifts of the Holy Spirit. Aquinas defines religion as “man’s
relationship with God”, and provides reasons for such a relation-
ship: “Only God can we worship as a perfect principle, to which
our renewed choice should refer as the supreme (ultimate) goal”'’.

in: Nowy stownik jezyka polskiego, edited by E. Sobol, Warszawa 2002, p. 836;
Stownik jezyka polskiego, http://sjp.pwn.pl/ [accessed 12.10.2014].

17 Cf. W. Piwowarski, Socjologiczna definicja religii, in: Socjologia religii. Wybdr
tekstow, edited by F. Adamski, Krakéw 1984, p. 53.

18Z. Zdybicka, Czym jest i dlaczego istnieje religia?, in: Religia w Swiecie wspélcz-
esnym. Zarys problematyki religiologicznej, edited by H. Zimon, Lublin 2000, p. 56;
Z. Drozdowicz, Religia, in: Zarys encyklopedyczny religii, edited by: idem, Poznan
1992, p. 299.

19 Cf. St. Thomas Aquinas, II-II 81, 1.
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This definition of religion contains the most important elements of
the religious relationship, i.e. the recognition of God as the source
of one’s existence and the conscious choice of Him as the highest
value that gives meaning to human life. There are certain issues
with the meaning of the term religio. In the writings of St. Thomas
Aquinas, this word means a potential part of the virtue of justice?.
The term religio means the state of monastic life?!, it is also an
expression of faith, hope and love?. In contemporary literature, there
are many proposals for defining religion. According to E. Durkheim,
“Religion is a system of interrelated beliefs and practices relating to
sacred things, that is, the separated and forbidden things, the beliefs
and practices that unite all believers into a single moral community
referred to as the church”. The French sociologist emphasises that
the idea of religion is inseparable from the idea of the church and
therefore religion is collective in nature. A differing opinion was ex-
pressed by J. Wach and G. Mensching, for whom what is important
in religion is the objective element of religious experience, which is
the experience of the sacred, and which does not have a subjective, i.e.
illusory nature*. The English philosopher and sociologist H. Spencer
saw the essence of religion in the recognition that the world is a mys-
tery, along with everything that surrounds it. A mystery that requires
an explanation®. This mystery expresses all that is supernatural and
is a characteristic feature of all religions; in this concept, it is a feature
of both religion and science. The differences are evident in the pecu-
liarities of religious beliefs, their development in different communi-
ties independently of each other, and their immense vitality despite
destructive phenomena. This concept also introduces the existence of

20 See: ibid., q. 80-100.

21See, e.g. ibid., q. 186-189.

22See: ibid., q. 101 a. 3 ad 1.

28 E. Durkheim, Elementarne formy gycia religijnego. System totemiczny
w Australii, Warszawa 1990, pp. 41-42.

24G. Kehrer, Wprowadzenie do socjologii religii, Krakéw 2006, pp. 22-23.

25K. Kaczmarek, Herbert Spencer a problemy socjologii religii, Poznan 2007, p. 16.
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some real basis for religion, because no human institution could ex-
ist if it was based on complete falsehood?®. P.L. Berger, on the other
hand, linked religion with man more closely, because he understood
it as the totality of man’s efforts to establish a sacred order of things —
the cosmos?’.

One researcher questioning the value and usefulness of the term
and the concept (of religion) is W.C. Smith, who claims that the word
religion is “misleading, superfluous and deforming”?. Another re-
searcher criticising the category of religion as a cross-cultural analyti-
cal concept® is T. Fitzgerald. He believes that the category of religion
adopts its theological understanding, according to which the paradig-
matic or ideal type of religion is a given form of Christianity, and
that any attempt to construct and apply the idea of religion, which
permanently rejects this theological assumption, is doomed to failure.

J.M. Bochernski was of the opinion that “religion [...] it is a name
that cannot be defined analytically in general. There are simply too
many different phenomena signified by this word”*. U. Dierse ob-
served that there is no overarching concept dedicated to all the re-
ligions of humanity, nor is there a concept that encompasses all
that is now signified by the term “religion”, and that all the existing
concepts of religion taken together do not include everything that is
understood as religion®!.

One characteristic feature of religion, which is indicated by most
definitions — outside of a purely sociological perspective — is its tran-
scendence®. According to most views, religion must refer to God,

261bid., pp. 18-19.

27 Kehrer, Wprowadzenie, p. 25.

28W.C. Smith, The Meaning and End of Religion. A New Approach to the Religious
Traditions of Mankind, New York 1964, p. 50.

2 See: T. Fitzgerald, The ideology of Religious Studies, New York — Oxford 2000.

30 J.M. Bochenski, Logika religii, in: idem, Dzieta zebrane, vol. 6: Religia,
Krakow 1995, p. 40.

31See: U. Dierse, Religion, Basel 1992, k. 633.

32 M. Pietrzak, Prawo wyznaniowe, Warszawa 2005, p. 11; Z.J. Zdybicka,
Religia a wspieranie czlowieka, in: Religia a sens bycia cztowiekiem, edited by idem,
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deity or deities, or an otherwise understood higher power, located
beyond the human mind, the possibilities of sensory cognition, and
often also beyond human understanding. It is associated with su-
pernatural forces, which are more powerful than man and are not
bound by human limitations that arise from nature, and it is placed
on a level other than natural®.

In this context, it is worth paying attention to the views of judi-
cial jurisprudence. In its 1961 and 1965 rulings, the U.S. Supreme
Court** introduced a broad definition of religion as a phenomenon
that is based on belief in God and on other beliefs, and which in-
cludes Buddhism, Taoism, ethical culture, and even secular human-
ism®. This position referred to the thought of the Protestant theolo-
gian P. Tillich, who believed that the essence of religious experience
is that which constitutes for man the depth of life, the highest value,
something that is taken most seriously, and accepted as given, with-
out any conditions®®. The European Court of Human Rights has rec-
ognised its lack of competence to define religion for the purposes of
assessing freedom of conscience and confession, as set out in Article
9 of the ECHR?’. It was determined that the practice of the country
in which the problem arose should always be referred to.

The term “confession” also poses certain problems. Some thinkers
believe that the terms “religion” and “confession” have similar mean-
ing. In turn, there are opinions among legal scholars and commentators

Lublin 1994, p. 5.

33 Kehrer, Wprowadzenie, p. 26.

34U.S. Supreme Court ruling of 19 June 1961, Torcaso v. Watkins, 367 U. S.
488; U.S. Supreme Court ruling of 8 March 1965, United States v. Seeger, 380 U. S.
163, https://supreme.justia.com/cases/federal/us/367/488 [accessed 20.10.2016].

35 M. Potz, Granice wolnosci religijnej. Kwestie wolnosci sumienia i wyznania
oraz stosunku panstwa do religii w Stanach Zjednoczonych Ameryki, Wroctaw 2008,
pp. 68-69.

361bid., p. 70.

37 Judgment in the case of Kimlya and Others v. Russia, No. 76836/01 and
32782/03 of 1 October 2009, HUDOC: http://hudoc.echr.coe.int/sites/eng/pages/
search.aspx? i=001-119363 [accessed 20.10.2016].
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that the term “confession” also refers to other beliefs based on
a non-religious worldview, such as atheism®. It should also be noted
that the literal definition points to the treatment of the concepts of
“religion” and “confession” as synonymous expressions®.

The term “confession” is difficult to define, but it has a certain es-
tablished and generally accepted meaning. A definition of the term
“confession” is given by Wikipedia: “a religious group based on one
set of truths of faith (‘confession’, creed). In organisational terms,
such a group may be concentrated in one organisational structure or
in many. Such a structure under Polish law is referred to as a ‘reli-
gious association’, and in religious studies and the law of Anglo-Saxon
countries also as a ‘religious denomination’. Sometimes, although
imprecisely, a religious association is referred to as a confession™*.

In Polish legislation, the term “confession” was defined in the Act
of 4 March 2010 on the national census of population and hous-
ing in 2011, in Article 2 point 12, which stipulates that whenever
the Act refers to “confession — religious affiliation — it is understood
as formal participation or emotional connection of a person with
a particular religious confession, church or religious association”*!.

The term “confession” has its place in religious studies, where
the term is used interchangeably with such concepts as “denom-
ination”. In general, these terms mean a specific religious option
and mainly refer to Christian Churches as well as ecclesial commu-
nities that were established as independent communities following
the division of the Church after 15172 In the Polish legal language,

38 Cf. J. Szymanek, Wolnos¢ sumienia i wyznania w Konstytucji RP, “Przeglad
Sejmowy”, 14(2006), No. 2(73), pp. 49-54.

39 Maly stownik jezyka polskiego, edited by S. Skorupka, H. Auderska,
Z. Lempicka, Warszawa 1968, p. 952.

4O https://pl.wikipedia.org/wiki/Wyznanie [accessed 15.05.2020].

41 P. Kroczek, Prawo wewnetrzne zwiqzkéw wyznaniowych w perspektywie
organdéw wladzy publicznej: Klauzule generalne, Krakéw 2017, pp. 17-18.

42 See: Konfesja, in: H. Vorgrimler, Nowy leksykon teologiczny, edited by
T. Mieszkowski, P. Pachciarek, Warszawa 2005, p. 152 and Denominacja, in: ibid.,
p. 62.
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the term “confession” has become the equivalent of the term “reli-
gion™®. In Polish legislation, the term is collective but also individ-
ual in scope, which is contrary to the approach to religion found in
religious studies. The term “freedom of confession” is defined as
“the right to express and manifest one’s views and beliefs in reli-
gious matters individually and collectively, privately and publicly,
and to act in accordance with one’s beliefs”*. The most important
guarantee of freedom of conscience and religion is found in Article
25(2) of the Constitution of the Republic of Poland of 2 April 1997,
which reads as follows: “Public authorities in the Republic of Poland
shall be impartial in matters of personal conviction, whether reli-
gious or philosophical, or in relation to outlooks on life, and shall
ensure their freedom of expression within public life”*.

The Constitution of the Republic of Poland contains two ex-
pressions: “freedom of conscience and confession”, as referred to
in Article 48(1), as well as “freedom of conscience and religion” in
Article 53. In each of these terms, the word “freedom” occurs (in
the singular).

The term “freedom of conscience and confession” has a longer tra-
dition in Poland, and is mostly found in ratified international agree-
ments. The introduction of the term “freedom of religion” alongside
“freedom of confession” into the Constitution is evaluated and ex-
plained in various ways in the literature of the subject*. P. Tuleja and
M. Kasinski are of the opinion that wherever the Constitution, interna-
tional agreement or alaw applies the formula of freedom of confession,

43 See: Article 67 (2), Article 81 (1) and (2), Article 95 of the Constitution
of 1952; Article 53 (7), Article 233 (2) of the Constitution of the Republic of Poland
of 1997.

44 Pietrzak, Prawo wyznaniowe, p. 20.

4> Constitution of the Republic of Poland of 2 April 1997, Journal of Laws of
1997, No. 78, Item 483.

4 Cf. H. Misztal, Konstytucyjne gwarancje wolnosci sumienia i wyznania,
in: A. Mezglewski, H. Misztal, P. Stanisz, Prawo wyznaniowe, Warszawa 2011,
p. 67; J. Krukowski, Polskie prawo wyznaniowe, Warszawa 2005, p. 73.
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it is equivalent to freedom of religion. Father J. Krukowski believes
that the terms described above are identical in terms of content, al-
though according to him the concept inscribed in the Constitution
of the Republic of Poland takes precedence. The term “freedom of
conscience and religion” is used by L. Garlicki in his considerations,
who does not get into terminological issues, writing “freedom of con-
science and religion, i.e. confession”. A similar position is taken by
J. Bo¢, who in his commentary on the Constitution of the Republic of
Poland, omits the terminological nuances of the concept in question.
M. Pietrzak states that the concept of “freedom of conscience and
religion” is less comprehensive than the term “freedom of conscience
and confession”. He claims that the term “freedom of conscience
and religion” was used in order to obtain the support of the Catholic
Church for the Constitution. F. Mazurek argues that “religious free-
dom” is a narrower concept than “freedom of conscience and con-
fession”. J. Osuchowski, on the other hand, believes that religious
freedom “is a higher level of achievement of freedom of conscience
and confession”. K. Pyclik, in turn, argues that the most appropriate
term is “freedom of conscience and confession”. He also notes that
the term “freedom of conscience” appeared as a result of efforts of
atheistic communities, who proposed the introduction of this term?,

On the basis of the presented positions of authors considering
the essence of the above-described concepts, it should be considered
that some of them assume that such terms as “religious freedom”
and “freedom of conscience and confession” can be treated as syn-
onyms and can therefore be used interchangeably. Freedom of con-
science and confession has been recognised as a right requiring legal
protection by both international law and national law. Polish law,

47 P. Tuleja, Wolnos¢ sumienia i religii, in: Prawo konstytucyjne RP, edited by
P. Sarnecki, Warszawa 2002, p. 82.

48 J. Sobczak, M. Gotda-Sobczak, Wolnos¢ sumienia i wyznania jako prawo
czlowieka, “Annales Universitatis Mariae-Curie Sktodowska, sectio K — Politologia”,
19(2012), No. 1, pp. 27-65.
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that is, the Constitution of 1997, civil law, criminal law, and admin-
istrative law, contains solutions that properly protect the freedom
of conscience and religion, both in terms of form and substance.
It is worth mentioning that Polish legal regulations in this area meet
European and universal standards.

It is difficult to find a definition of the concept of “conscience”
that would satisfy both theologians and lawyers. Conscience is to
some extent shaped by the totality of views, thoughts and beliefs
held. Man has a natural ability to distinguish between what is good
and what is evil, he has a sense of good and evil in him. This is
a role, equated to innate physical abilities, such as sight or hearing,
which works properly in some people, while in others it may be
impaired®. From the beginning of human existence, conscience has
been seen as a factor indicating what to do and what to avoid. This
understanding of conscience is reflected in the terms bestowed upon
it by thinkers in each of the periods of human history. In the works
of philosophers such as Cicero, St. Thomas Aquinas or Immanuel
Kant, conscience is referred to as “the divine spirit”, “the voice of
God”, “the mysterious voice”, or “a signpost”. In the mythology of
Hellenic culture, conscience was presented in an external form, as
flying creatures referred to as Erinyes. The Erinyes persecuted those
who violated the moral and social order®.

The beginning of the search for an explanation of what directs
the actions of human beings so that these actions remain in con-
formity with the law of nature is to be seen in the considerations
of the Stoics and the Pythagoreans. The former used the concepts
of synesis and syneides, indicating the way of acting in accord-
ance with the natural law, as derived from the order of the uni-
verse. Subsequent reflections on the issues of conscience were
pursued by Socrates, Plato and Aristotle. In the deliberations of

4 M. Nowacka, J. Kopania, Czym jest sumienie, a czym by¢ powinna klauzula
sumienia?, “Kwartalnik Filozoficzny”, 42(2014), vol. 5, pp. 63-79.
50 A. Kokoszka, Teologia moralna fundamentalna, Tarnéw 1998, p. 106.
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the aforementioned philosophers, there are attempts to define con-
science as “the self”, “the inner man” or “the rational self’. The next
stage in the development of the concept of conscience came with
the works of Neostoic philosophers — Seneca, Marcus Aurelius or
Epictetus — in which the concept of the possibility of shaping and
working on one’s conscience appeared.

In the Middle Ages, the most important reflections on the essence
of conscience were presented by St. Thomas Aquinas. According
to Aquinas, conscience, or coscientia, is entangled in the dualism
of good and evil. God has written down a moral law in the hearts
of men, so that those who are naturally inclined to evil may attain
salvation. Conscience in the works of St. Thomas Aquinas is divided
into syntheresis and scientia, i.e. a properly universal pattern of good
behaviour and the way it is implemented in given circumstances®’.

According to the definition formulated by the German philoso-
pher G. Hegel, conscience must be defined as “the process of sub-
jective, internal — because it takes place in the mind of the indi-
vidual — determining of what is good”>2. Importantly, according to
Hegel, conscience is based on the subjective intentions and views of
the protagonist, so any external factors affecting conscience lead to
the annihilation of morality and goodness. Hegel included among
such external forces the institutions of grace and confession intro-
duced by the Catholic Church which, in his opinion, led to the en-
slavement of believers and “trampled” on their morality>.

The history of philosophy also provides examples of other at-
tempts to define the phenomenon of conscience. The concept of
the moral sense, understood as the ability to distinguish between
good and evil, the ability to discover the spiritual order of the world

51 See: W. Giertych, Conscience and the Liberum Arbitrium, in: Crisis of
Conscience, edited by J.M. Haas, New York 1996, pp. 51-78; idem, Jak zy¢ taskq.
Ptodnos¢ Boza w czynach ludzkich, Krakéw 2006, pp. 63-97.

52 G.W.F. Hegel, Zasady filozofii prawa, Warszawa 1969, p. 133.

531dem, Wyktady z filozofii dziejow, vol. 1, Warszawa 1958, p. 249.
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and the essence of being, should be mentioned here (A. Shaftsbury,
M. Scheller). Other concepts include ones presenting conscience as
a specific feeling, a discursive power to distinguish good from evil
(R. Price, S. Clarence), as well as integrative concepts (J. Butler)>*.

It is not just the explanation of the term conscience that is de-
batable. The attempt to determine whether or not conscience is in-
trinsically linked to religious experiences is also a source of con-
troversy. Unlike in the case of the thinkers of Antiquity and espe-
cially the Middle Ages, in later eras it was increasingly pointed out
that the ability to distinguish good from evil is not related to reli-
gion. The thinkers pointed to the moral strength of man, his innate
goodness resulting from nature (F. Bacon, H. Grotius), the forma-
tion of conscience by way of a social contract (T. Hobbes, J. Locke,
D. Hume). In later periods the concept of erroneous conscience also
appears (Z. Freud, F. Nietzsche)®.

The dictionary of the Polish language defines the term “con-
science” as “a mental property, the ability to properly assess one’s
own behaviour as consistent or inconsistent with accepted norms”°®.
Another contemporary definition of conscience was developed by
the Constitutional Court of the Federal Republic of Germany, which
stated that “conscience is a truly experienced spiritual phenome-
non, which sets before man a set of requirements and warnings
which are for the individual a direct and evident imperative of un-
conditional duty”®’.

The term “freedom of conscience” is defined in religious law as
the right of the individual to “freely choose to form and change views
and beliefs in matters of religion”®®. In the aforementioned definition,

54 A. Ziotkowska, Hermeneutyczna wyktadnia sumienia (Heidegger — Ricoeur),
“Diametros”, 2007, No. 13, pp. 58-90.

55 Tbid.

56 Maly stownik jezyka polskiego, p. 788.

57 E. Schwierskott-Matheson, Wolnos¢ sumienia i wyznania w wybranych
paristwach demokratycznych, Regensburg 2012, p. 176.

8 Pietrzak, Prawo wyznaniowe, p. 20.
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there is no element of value judgement, which is characteristic of
a person guided by conscience. For such a man, conscience becomes
a hidden determinant of individual behaviour performed in an unre-
strained way. A person who exercises freedom of conscience not only
chooses his relationship to the sacred, but also expresses it through
individual or community worship. Through freedom of conscience,
man also makes choices related to everyday activities. K. Pyclik ar-
gues that “freedom of conscience is the right of an individual to freely
choose, shape and change views and beliefs in matters of religion”°.
This author emphasises that freedom of conscience concerns the free
formation of the worldview, which must also be understood as ideas,
non-religious and atheistic concepts. According to K. Pyclik, freedom
of confession is an extension or complementation of the freedom
of conscience, which gives the opportunity to express one’s views.
Opponents of the position proclaimed by K. Pyclik are of the opinion
that freedom of conscience comes down solely to internal religious
activity, while freedom of confession is the possibility of manifesting
and revealing one’s beliefs and thoughts that concern this sphere of
life and acting in accordance with them®,

3. The concept of conscience in the law

It seems important to distinguish both the multitude of matters
that are subject to conscience and the actions of conscience, but what
is also important is the set of issues provided for by the legislator. It is
therefore necessary to draw attention to several prototypes that influ-
ence the codification of guarantees concerning conscience, and then
to the applicable law.

In the article entitled Statutory Lawlessness and Suprastatutory
Law published in 1946, G. Radbruch assumed that within the law

59K. Pyclik, Wolnos¢ sumienia i wyznania w Rzeczypospolitej Polskiej (zalozenia
filozoficznoprawne), in: Prawa i wolnosci obywatelskie w Konstytucji RP, edited by
B. Banaszak, A. Preisner, Warszawa 2002, p. 458.

60 Sobczak, Gotda-Sobczak, Wolnosé sumienia, pp. 27-65.
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there may be such a conflict that forces one to put aside the letter
of the law and be guided by the spirit of justice. In this context, con-
science can be used as the culmination and ultimate source of qual-
ity control of the work of government officials. This situation may
occur when something that is formally presented as the law does not
in fact deserve to be called a law, or when lawyers are absolutely
obedient to the authorities. The above formula, called the Radbruch
formula, was used in the Nuremberg trials.

Article 2 of the Resolution of the Senate of the Republic of Poland
of 23 November 1990 — Rules and Regulations of the Senate, estab-
lished that “Senators in their activities are guided by the good of
the Nation and their own conscience”®!. Therefore, for the members
of the upper house of Parliament, conscience is the reason for their
conduct and its ultimate guiding norm. It is worth noting that un-
til 22 March 1993, the provision had the following wording: “The
Senate exercises its duties and rights, bearing in mind the good of
the Homeland and the principles of the legal order”®2. Conscience has
a similar function in Article 66 of the Act of 27 July 2001: Law on
the organisation of common courts This provision contains the fol-
lowing text of the oath: “I solemnly swear as a judge of the common
court to faithfully serve the Republic of Poland, to uphold the law,
to fulfil the duties of a judge conscientiously, to administer justice
in accordance with the provisions of law, impartially, according to
my conscience, to observe legally protected secrecy, and to be guid-
ed by the principles of dignity and honesty in the proceedings”®.
At this point, it is worth adding that when issuing a judgement,
the judge is bound by the established law, which provides for certain

61 Monitor Polski (Official Gazette of the Republic of Poland) of 2014, Item 529,
as amended.

62 Resolution of the Senate of the Republic of Poland of 19 March 1993 on
the amendment of the Rules and Regulations of the Senate (Monitor Polski of
1993, No. 16, Item 128).

63 A. Lazarska, Gwarancje swobody sumienia sedziego w procesie cywilnym,
“Studia Prawnicze”, 2008, vol. 3, p. 42.
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decision-making freedom, wherein the latter is in practice also decid-
ed by the judge’s conscience®. When interpreting the law, the judge
is obliged to do so in accordance with his/her own conscience.
“The words of the oath referring to conscience indicate the judge
as the person who bears the ultimate burden of responsibility for
the law applied. The last word belongs to the man, not the code. It is
the man, not the code, which puts his signature under the decision”®.

The basis of what is today called the conscience clause was
the British Abortion Act of 1967, which included a provision allow-
ing the doctor to refuse to participate in the act of abortion and
the right to raise conscientious objections to abortion and sterilisa-
tion, established by the United States Congress in 1973. The right
to resistance was enshrined, among others, in the German (1949),
Greek (1975) and Portuguese (1976) constitutions. In today’s un-
derstanding, its essence is the defence of the constitutional order,
which the government violates, especially in the field of civil rights
and freedoms.

The concept of conscience occurs both in Polish and EU law.
The Constitution of the Republic of Poland contains the following
provisions concerning conscience:

— In a sense of responsibility before God or before our own

conscience, we establish the Constitution of the Republic
of Poland (Preamble);

— Parents shall have the right to rear their children in
accordance with their own convictions. Such upbringing
shall respect the degree of maturity of a child as well as
their freedom of conscience and confession and also their
beliefs (Article 48(1));

64 P. Kroczek, Sumienie jako pozaprawna gwarancja niezaleznosci organu
wladzy publicznej — postulat de lege ferenda na kanwie homilii Jana Pawla II
wygloszonej w Skoczowie dnia 22 maja 1995 r., in: Beskidzkie Dziedzictwo, vol. 4,
Lodygowice 2015, p. 11.

65 M. Najda, T. Romer, Etyka dla sedziéw. Rozwazania, Warszawa 2007, p. 10.
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— Freedom of conscience and religion shall be ensured to
everyone (Article 53(1));

— The religion of a church or religious association with
a regulated legal position may be taught at school, but
the freedom of conscience and religion of other persons
may not be violated (Article 53(4));

— The statute specifying the scope of limitation of the free-
doms and rights of persons and citizens in times of martial
law and states of emergency shall not limit the freedoms
and rights specified in [...] Article 53 (conscience and
religion) (Article 233(1)).

In addition, Article 85(3) of the Constitution of the Republic
of Poland [...] proclaims the right of a citizen to perform substi-
tute service on the terms laid down by statute, if their religious
beliefs or moral principles do not allow them to perform military
service. This regulation is an important complement to Article 53 of
the Constitution of the Republic of Poland.

The Criminal Code in Chapter XXIV Crime against Freedom
of Conscience and Confession provides for a fine, a penalty of re-
striction of liberty or imprisonment of up to two years for limit-
ing anyone’s rights due to their religious affiliation or lack thereof
(Article 194 of the Criminal Code), interfering with religious acts
(Article 195 of the Criminal Code), as well as insulting religious
feelings (Article 196 of the Criminal Code).

In the laws concerning various Churches operating in Poland, we
mainly find references to the Act of 17 May 1989 on guarantees of
Freedom of Conscience and Confession. In Article 1 (1) and (2), this
law provides to every citizen the freedom of conscience and con-
fession (freedom to choose religion or belief and to express them
individually and collectively, privately and publicly), which is also
ensured by the Constitution. In addition, in Article 2 it specifies how
citizens may act within the framework of freedom of conscience
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and confession, i.e. form religious communities with their own in-
ternal constitutions; participate in rituals, duties, religious holidays;
belong to churches and other religious associations; proclaim their
religion or beliefs; raise children in accordance with their beliefs
in matters of religion; maintain silence in matters of their religion
or beliefs; maintain contacts with fellow believers; use sources of
information about religion; produce and acquire items and articles
needed for the purposes of worship and religious practices and use
them; become priests or monks; associate in secular organisations
in order to carry out tasks resulting from the religion or beliefs in
matters of religion; receive a burial in accordance with the religious
principles or beliefs in matters of religion.

Attention should also be paid to the provision contained in
Article 3 (2) of the Law on guarantees of Freedom of Conscience
and Confession, according to which the exercise of freedom of
conscience and confession may not lead to evasion of the perfor-
mance of public duties imposed by statutes. The oaths of the Mulfti,
the Members of the Supreme Muslim College, their deputies,
and the Muezzin, also contain a reference to conscience: “I promise
and swear to Almighty God, on the Holy Book of the Koran, that
in the office which I assume, I will, according to my best under-
standing and in accordance with my conscience, perform my duties
faithfully, while observing the provisions of the Koran and the laws
of the Republic of Poland, taking care of the good of the Polish State
and working diligently with the Mufti for the benefit and flourishing
of the Muslim Religious Union in the Republic of Poland”. Articles
9, 11, and 19 of the Act of 21 April 1936 on the relationship of
the State to the Muslim Religious Union in the Republic of Poland
(Journal of Laws of 1936, No. 30, Item 240).

Pursuant to Article 7(1) of the Law on guarantees of Freedom
of Conscience and Confession foreigners residing in the territory of
the Republic of Poland enjoy freedom of conscience and confession
on an equal basis with Polish citizens. In addition, this law provides in
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Article 9 that: “1. In the Republic of Poland, the relation of the state
to all churches and other religious unions is based on observance of
freedom of conscience and confession. 2) The guarantees of free-
dom of conscience and confession in the relations of the state with
churches and other religious associations include: a) the separation of
churches and other religious associations from the state; b) the free-
dom of churches and other religious associations to perform religious
functions; c) the equality of all churches and other religious associ-
ations, regardless of the form of regulation of their legal situation”.
Article 39 of the Act of 5 December 1996 on the professions
of physician and dentist indicates that “a doctor may refrain from
performing health services inconsistent with their conscience”.
The aforementioned provision, in conjunction with Article 30 of
the Act, sets the framework for a physician’s right to act in accord-
ance with their conscience, as a result of which in the Polish legal
system their conscience is both an ethical and a legal category®®.
It should be added, however, that the physician is obliged to direct
the patient to a real possibility for obtaining the sought health ser-
vices from another doctor or health care entity, as well as to jus-
tify and record such a case in the medical records. This provision
provides the grounds for the so-called conscience clause, which
was the subject of the judgment of the Constitutional Tribunal
of 2015, in which it was noted that “in international terminolo-
gy freedom of conscience and confession is a binding, established
and accepted concept, although it is understood in various ways”?’.
The above-mentioned judgement also refers to the detailed genesis
and content of freedom of conscience and confession, citing the an-
cient term “freedom of conscience” (libertas conscientiae) used by
Boethius, the concepts of Pawet Wiodkowic, the acts of the Warsaw

66 E. Zielinska, Art. 39, in: Ustawa o zawodach lekarza i lekarza dentysty.
Komentarz, Warszawa 2022.

67 Judgement of the Constitutional Tribunal of 7 October 2015, file ref. No. K
12/14.
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Confederation, the General State Laws for the Prussian States, as
well as the liberal doctrine of the 19th century.

The statutory privilege of a conscience clause is also awarded
to nurses and midwives. Article 12(2) of the Act on the professions
of Nurse and Midwife provides that: “A nurse and a midwife may
refuse to perform a medical order and to perform another health
service inconsistent with their conscience or with the scope of their
qualifications”®®. The case law of the European Court of Human
Rights assumes that freedom of conscience and confession is one
of the “foundations of a pluralistic democratic state”®®. Importantly,
“it is, in its religious dimension, one of the most important elements
that make up the identity of believers and their concept of life, but it
is also a value for atheists, agnostics, sceptics and people who are in-
different faith””°. Provisions on conflict of conscience are also found
in the older case law of the Court concerning military service’!. It is
worth noting that European countries are also obliged to respect
the right of the child “to freedom of thought, conscience and confes-
sion””?, as indicated by the Convention on the Rights of the Child, as
well as international agreements guaranteeing the right of parents
to raise children in accordance with their own beliefs”.

The importance of the discussed issue is emphasised by
the above-mentioned legal acts, as well as its use by the legislator

68 Act of 15 July 2011 on the professions of nurse and midwife (Journal of Laws
of 2014, No. 174, Item 1039).

% Judgment of the European Court of Human Rights of 13 December 2001,
Metropolitan Church of Bessarabia and Others v. Moldova, application No. 45701/99.

70 Ibid., cited after: Judgement of the Constitutional Tribunal of 7 October
2015, file ref. No. K 12/14.

71 Judgment of the European Court of Human Rights of 6 December 1991,
application No. 17089/90.

72 Article 14(1) of the Convention on the Rights of the Child adopted by
the General Assembly of the United Nations on 20 November 1989 (Journal of
Laws of 1991, No. 120, Item 526).

73 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws of
1997, No. 78, Item 483, Article 48.
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and legal entities. Conscience and statutory law have the same nor-
mative and control dimension, but the consequences of behaviour
deviating from that established in the paradigm of law or conscience
are usually different. A rational legislator should use in his/her work
both sources of normativity and control’.

4. Minors in Polish law

A minor (child) is a person who, after being born, is for a long
period of time unable to live independently. The immaturity
of a young person during as many as the first 20 years of life is
visible in all aspects of life, i.e. biological, psychological, mental
and socio-moral. It is this general immaturity of the child that is
the basic premise obliging the adult society to care for the child
and create conditions for children to live, develop and prepare for
life in the adult society. Colloquially, by the term “child” we mean
a person from birth to adulthood, i.e. until the young person enters
an independent life. The determination of the moment in which
a child became able to direct their own conduct varies in different
legal systems”>.

In contemporary Polish law, the definition of the term “child”
is contained in the Act of 6 January 2000 on the Commissioner
for Child Rights. According to Article 2 (1) thereof, “every human
being, from conception to adulthood, is a child”’®. However, this
is an internal definition of a legal act and there are no grounds to
extend its application to the entire Polish legal system. Civil law
has its own definition of a minor, and from the point of view of
all definitions in individual branches of law, a person stays a mi-
nor the longest in civil law. Pursuant to Article 10 § 1 of the Civil

74 P. Kroczek, Sumienie w prawie polskim, in: Sumienie ujecie interdyscypli-
narne, edited by B. Gulla, M. Cholewa, Krakow 2015, p. 36.

7S H. Muszynski, Wstep do metodologii pedagogiki, Warszawa 1971, p. 41.

76 Act of 6 January 2000 on the Commissioner for Child Rights (Journal of
Laws of 2000 No. 6, Item 69 as amended).
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Code, “an adult is one who has attained the age of eighteen””’.
Therefore, we can say that the period between birth and reaching
adulthood is the period when a person is a minor within the mean-
ing of civil law. Pursuant to § 2 of the aforementioned provision,
“by entering into a marriage, a minor reaches the age of majority.
The majority is not lost it if the marriage is annulled”. The provi-
sion of Article 10 of the Family and Guardianship Code provides
for the possibility of marriage by a minor woman who has reached
the age of sixteen. If there are important reasons, and it is found
that the marriage will be compatible with the welfare of the newly
created family, the guardianship court may allow the minor to mar-
ry’®. In such a situation, pursuant to Article 10 § 2 of the Civil Code,
the minor reaches the age of majority.

According to the provisions of the Civil Code, a person’s legal
capacity depends on age. This ability is the ability to acquire rights
and obligations in the field of civil law through one’s own actions.
A person who has the capacity to perform legal acts may acquire and
lose rights as well as incur obligations through their own actions.
According to Article 11 of the Civil Code “full legal capacity is ac-
quired when the age of majority is reached”””. The Code distinguishes
between two categories of minors, i.e. those before the age of 13
and those between the age of 13 and 18. According to Article 12 of
the Civil Code “persons who are under the age of thirteen, and per-
sons who are completely incapacitated do not have legal capacity”°.
With regards to a person without legal capacity, i.e. the capacity to
carry out acts binding under the law, such activities may only be per-
formed by their statutory representative. Statutory representatives of

77 Act of 23 April 1964 — Civil Code (Journal of Laws of 1964 No. 16, Item 93
as amended).

78 Act of 25 February 1964 — Family and Guardianship Code (Journal of Laws
of 1964, No. 9, Item 59, as amended).

79 See: Civil Code, Article 11.

80 Tbid.
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a minor are the minor’s parents or one of them. According to Article
15 of the Civil Code “Minors over thirteen years of age and partially
incapacitated persons have limited legal capacity"!. A person limit-
ed in their legal capacity may, without the consent of the statutory
representative, conclude contracts belonging to contracts commonly
concluded in minor current matters of everyday life. Moreover, such
a minor may dispose of their earnings without the consent of the stat-
utory representative. For other legal acts, the consent of the statutory
representative of the minor is required®2.

When referring to criminal law provisions it is first necessary to
define who is a minor and distinguish them from such entities as
“under-age person” and “juvenile person”. Although the Criminal
Code often uses the term “minor”, it does not indicate how this
phrase should be understood. A minor is a person who at the time
of committing a prohibited act was more than 17 years old but less
than 18 years old.

The concept of an “under-age person” only occurs on the basis
of criminal law; its definition is regulated by the Act of 26 October
1982 on Procedure in Juvenile Cases (Journal of Laws of 2016, Item
1654, as amended). It is a legal act that regulates liability for crim-
inal acts committed by persons who, due to their age, cannot and
should not be punished under the Criminal Code. The main task
of the state in relation to under-age persons is to educate and pre-
vent demoralisation, and not to apply repression and rehabilita-
tion. The term “under-age person” is defined through enumeration.
In Article 1 § 1 in conjunction with § 2 point 1 of the Act, we read
that a minor is a person who:

— isunder the age of 18 and is subject to measures aimed at

preventing and combating amoralisation;

811bid.

82 A. Zielinski, Stanowisko prawne opiekuna jako przedstawiciela ustawowego
na tle zdolnosci do czynnosci prawnych pupila, “Palestra”, 25(1981), No. 1(277),
pp. 14-26.
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— committed a criminal act (a crime or one of the listed
offences) between the ages of 13 and 17,

— is under the age of 21 if enforcement and corrective
measures are being applied to them (first applied before
the age of 18)%.

In these three age groups defined through a common category of
“under-age persons”, the upper age limits depend on the under-age
person’s procedural situation, determined by their amoralisation or
the commission of a criminal act or the under-age person undergoing
a period of consequences associated with their behaviour®*. Pursuant
to the provisions of the Act on Procedure in Juvenile Cases, an under-
age person after the age of 13 is responsible for committing a criminal
act, while an act with the features of a crime or offence committed
by an under-age person under the age of 13 may be treated only as
a manifestation of amoralisation®.

The lower age limit in Polish law, from which criminal liability is
imposed, is 17 years of age at the time of commission of a prohibit-
ed act. Under-age persons may be punished already after the age of
15 in the case of commission of serious crimes, which are listed in
Article 10 § 2 of the Criminal Code. This involves the most serious
acts, such as:

— assassination attempt against the President of the Republic
of Poland;

— basic homicide or qualified homicide;

— deliberately causing serious bodily injury, including qual-
ified consequences;

— deliberately bringing about an event of general danger;

— terrorist attack on a ship or aircraft;

83 Act of 26 October 1982 on Procedure in Juvenile Cases (Journal of Laws of
2016, Item 1654, as amended).

84B. Stando-Kawecka, Podstawy prawne resocjalizacji, Krakéw 2000, p. 237.

85 Ibid.
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— intentionally causing a disaster;
— qualified rape;

— robbery;

— terrorist hostage-taking®.

In the case of these extremely serious crimes, the judiciary may
punish an under-age person as an adult, i.e. not only with a place-
ment in a juvenile detention institution, but also with a prison sen-
tence. However, the penalty imposed against an under-age person
may not exceed 2/3 of the upper limit of the statutory sentence
provided for the crime attributed to the perpetrator. In addition,
the court may also apply extraordinary leniency (see Article 10 §
3 of the Criminal Code). Pursuant to Article 10 § 4 of the Criminal
Code, “in relation to an offender who committed an offence
after the age of 17, but before the age of 18, instead of punish-
ment the court applies the educational, therapeutic or corrective
measures provided for under-age persons, if this is supported
by the circumstances of the case and the degree of development
of the offender, their characteristics and personal conditions”®.
When punishing an under-age person or a juvenile, the court is
primarily concerned with the intention of educating the perpetra-
tor. A perpetrator who is under 18 years of age at the time of
committing a crime shall not be sentenced to life imprisonment
(Article 54 of the Criminal Code).

Summing up the above argument, it can be seen that the Polish
system for under-age offenders is based on pedagogy and rehabili-
tation included in the Act on Procedure in Juvenile Cases, as well as
on the regulation of the Criminal Code, which provides for special
liability of minors as adults®®.

86 A. Marek, Kodeks karny. Komentarz, Warszawa 2007, pp. 40—41.

87 Criminal Code, Article 10 § 4.

88 G. Grabarczyk, Odpowiedzialnos¢ nieletnich w polskim prawie karnym,
“Studia z Zakresu Nauk Prawnoustrojowych. Miscellanea”, 1(2008), pp. 79-86.
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In addition to the above-described concepts of a minor and an
under-age person, there is a concept of a juvenile known in the pro-
visions of the Criminal Code and the Labour Code. In these two le-
gal acts, the concept of a juvenile is defined differently and refers to
different groups of people. The Criminal Code contains a definition
of a juvenile, which can be found in Article 115 § 10. The Act reads
as follows: “A juvenile is a perpetrator who is under 21 years of age
at the time of commission of a prohibited act and under 24 years
of age at the time of adjudication at a court of first instance”®.
The juvenile perpetrator is responsible for the committed crime,
however the legislator obliges the Court to be guided by education-
al considerations when imposing a penalty on the juvenile perpe-
trator (Article 54 § 1 of the Criminal Code). Moreover, according
to Article 54(2) of the Criminal Code, the legislator provided as
follows: “A perpetrator who is under 18 years of age at the time of
committing a crime shall not be sentenced to life imprisonment”.
A criminal classified in this way can hope for a lower penalty, be-
cause the court may apply extraordinary leniency towards them
(Article 60 § 1 of the Criminal Code). On the other hand, in ac-
cordance with Article 70 § 2 of the Criminal Code, stricter proba-
tion conditions are provided for the juvenile offender, in the event
of a conditional suspension of a sentence; this period may be longer
than in the case of a “normal” offender (from 2 to 5 years, instead
of from 1 to 3 years). During this time, the court must necessarily
apply the supervision of a probation officer. Extending the proba-
tion period for juvenile offenders is aimed at the implementation of
the educational function.

The term “juvenile” is understood differently on the basis of la-
bour law. Article 190 § 1 of the Labour Code states that a juvenile is
one who has reached the age of 15 but has not exceeded 18 years.

89 See: Criminal Code, Article 115 § 10.
20 Ibid.
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An entire section of the Act was devoted to juveniles. It was decided
that such persons would be subject to special protection. One ex-
ample of this is the fact that each of them must undergo a more ex-
tensive medical examination before starting work than in the case
of “normal” employees. In addition, a juvenile may perform only
light work, i.e. one that does not pose a threat to their health and
psychophysical development (Article 200! of the Labour Code).
In addition, the legislator imposed an obligation on the employ-
er to release a juvenile worker from work for the time necessary
to receive education (Articles 198 and 2002 of the Labour Code).
And, finally, the limits of working time of such a young employee
are more restrictive (no more than 8 hours a day and they may
never work at night or overtime; Article 203 of the Labour Code)®*.

In conclusion, certain rights are acquired already on the day one
turns 13. Moreover, from that moment on, one is responsible for
crimes, as well as wrongful acts under tort law. Subsequent changes
arrive upon one’s 15th birthday, because from that day a person
can start legal work. Meanwhile, a 17-year-old will be criminally
liable for all the crimes contained in the law. If a juvenile commits
a prohibited act before the age of 21, they have a chance of getting
a much lower penalty.

5. Freedom of conscience and confession
in the teaching of the Catholic Church

Christianity, as a monotheistic religion, preached the thesis of
the exclusive truth of its faith, which led to an intolerant attitude
toward all who did not profess the Christian religion. For it was recog-
nised that the subject of religious freedom could be only the Catholic
Church, as the only preacher of objective truth, and Catholics, as
followers of this truth. Believers of other religious and philosophical

91 Act of 26 June 1976 — Labour Code (Journal of Laws of 1974, No. 24, Item
141, as amended).
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beliefs, as well as other religious communities, both Christian and
non-Christian, should merely be tolerated®2.

Fundamental changes in the Church’s position with regard
to freedom of conscience and confession were only made by
the Second Vatican Council. In the Declaration on Religious
Freedom Dignitatis Humanae, adopted by the Council in 1965,
one can find words of self-criticism regarding the old practices
of intolerance and the Church’s use of coercion in the question of
faith. The principle of religious freedom was based on the dignity
of the human being. The declaration states that “the human per-
son has a right to religious freedom. This freedom means that all
men are to be immune from coercion on the part of individuals
or of social groups and of any human power, in such wise that
no one is to be forced to act in a manner contrary to his own be-
liefs (in re religiosa), whether privately or publicly, whether alone
or in association with others, within due limits no one is forced
to act against their conscience [...]. It is in accordance with their
dignity as persons — that is, beings endowed with reason and free
will and therefore privileged to bear personal responsibility — that
all men should be at once impelled by nature and also bound by
a moral obligation to seek the truth, especially religious truth [...].
The right to this immunity continues to exist even in those who do
not live up to their obligation of seeking the truth and adhering to
it”*3, This right applies to believers and non-believers, as well as
atheists. The declaration calls for the state to grant wide freedom to
religious communities, designating a sphere in which state author-
ities should not interfere. It does not demand full equality for all
religious organisations, because it allows the privilege of a single
community. For the protection of public order and for the defence

92 J. Krukowski, Kosciét i Paristwo. Podstawy relacji prawnych, Lublin 1993,
p. 87.
93 Pietrzak, Prawo wyznaniowe, p. 53.
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against abuses of religious freedom, it allows the state to impose its
just and legitimate boundaries®.

The Declaration advocates a secular state which takes a neutral
position toward all religions, but nevertheless expresses the view
that the state should create good conditions for the development of
religious life. Moreover, it is opposed to a system which “imposes
a single only system of education from which religious formation
has been completely removed”, that is, one in which only a secular
school exists. According to M. Pietrzak, the Declaration meant a re-
valuation of the previous position of the Catholic Church in the field
of religious freedom. On the other hand, changes in the understand-
ing of religious freedom in the teaching of the Catholic Church were
initiated by Pope John XXIII in the encyclical Pacem in terris (1963),
which included the right to “worship God according to the require-
ments of one’s rightful conscience and to profess religion privately
and publicly” among the basic rights of the human person, resulting
from human dignity (No. 14). Regarding the basis for respecting
the right to religious freedom, Pope John XXIII placed at the fore-
front the criterion of a righteous conscience, and not the criterion of
objective truth. The concept of freedom of conscience and confes-
sion, as well as the principle of its protection in private and public
life, was defined by the Second Vatican Council. Pope John Paul II
was a creative continuator of the conciliar doctrine. He stated that
freedom of conscience and religion is “the first and indispensable
right of the human person; and even more, it can be said that, in so
far as it touches upon the most intimate sphere of the spirit, it up-
holds the reason for the existence of other freedoms, which is deeply
anchored in each person”.

J. Krukowski distinguishes the internal and external aspects of
religious freedom. In the first aspect, it is the freedom of conscience

%41bid.
9% Krukowski, Kosciét i Paristwo. Podstawy relacji prawnych, pp. 87-91.
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that is inherent in man, that is the capacity of the human person
to make a moral choice according to the dictates of conscience.
The starting point for respect for this freedom is the dignity of
the human person, who feels the inner necessity of free action ac-
cording to the dictates of conscience. Meanwhile, religious freedom
in the second aspect includes the freedom to manifest one’s beliefs
in private and public life, and freedom from external coercion in
manifesting one’s religious beliefs. It is worth noting here that re-
ligious freedom in this dimension is subject to legal protection.
Additionally, H. Hello emphasises that freedom of conscience and
confession has two meanings: a Catholic one and a revolutionary
one®. Some scholars, such as L. Janssens, believe that religious free-
dom is the application of freedom of conscience. On the one hand,
it is the freedom of individuals to profess their religious faith in ac-
cordance with the conviction of their conscience, and on the other
hand, it is the freedom for religious communities to put their beliefs
into practice and use the means necessary to do so. Here, as with
all expressions of freedom of conscience, the decisive element is
the dignity of the moral subject, which is the human person, and his
condition as a social being?”’.

N. Koshy observed that “sometimes the terms freedom of con-
science and freedom of religion are used interchangeably. Freedom of
conscience is combined with a strong conviction that people should be
allowed to act in accordance with their religious views and not forced
to change those beliefs”*. According to J. Dudziak, “Religious freedom
consists in the fact that any person, taken individually or collectively,
cannot be forced or restricted in religious matters so that they have to

% H. Hello, Nowoczesne wolnosci w oswietleniu Encyklik. Wolnos¢ sumienia
— wolnos¢ wyznania. Wolnos¢ prasy — wolnosé nauczania, Warszawa 2020, p. 16
et seq.

97 L. Janssens, Wolnos¢ sumienia i wolnos¢ religijna, Krakéw 1998, pp. 44—45.

%8 N. Koshy, Wolnos¢ religijna w zmieniajgcym sie swiecie, Krakéw 1998,
pp. 44-45.
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act against their conscience”. Meanwhile, I. Tokarczuk believes that
“religious freedom consists in the fact that all men should be free
from coercion on the part of either individual men, social groups,
and any human power, so that in religious matters no one may be
compelled to act against his conscience, nor be prevented from act-
ing according to his conscience, privately and publicly, individually
or in association with others, as far as is reasonable”'%,

The analysis presented above shows that religious freedom, of-
ten referred to as the freedom of conscience and confession, is at
the forefront of all human freedom rights, whose source is the dig-
nity of the human person'®’. Undoubtedly, religious freedom
in the teaching of the Catholic Church is closely linked to the accept-
ance of the truth about man as a person capable of knowing objec-
tive truth, including religious truth, and at the same time the truth
about man as a being capable of making a choice consisting in
the voluntary acceptance of the known truth as a good, or its rejec-
tion!%2, This freedom has its source in human nature itself and is not
granted by the State or the Church; both the State and the Church
have a duty to recognise this freedom and to ensure its protection.
Moreover, the right to religious freedom is rooted in the very dig-
nity of the human person, which man can explore through reason
alone, and also through the revealed word of God. Christian dogma,
which affirms the free and supernatural character of the act of faith,
is therefore the best guarantee of respect for religious freedom. For
this reason, an attitude that rejects all absolute truth and maintains
that respect for the freedom of others is possible when relativism

99 J. Dudziak, Granice wolnosci religijnej w Konkordacie zawartym miedzy
Stolicq Apostolskq a Rzeczpospolitqg w 1993 roku, Tarnéw 2002, p. 15.

1007 Tokarczuk, Wytrwac i zwyciezy¢, Krakéw — Lublin — Warszawa 1987,
p. 173.

101 3, Kupny, Godnos¢ czlowieka a wymogi zycia gospodarczego: przeciwienstwo
czy komplementarnosé?, in: Jan Pawet I promotorem godnosci czlowieka, edited by
A. Batabuch, $widnica 2007, p. 97.

102 Krukowski, Kosciét i Paristwo. Podstawy relacji prawnych, p. 88.
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is accepted, is felt by Catholics as the highest form of intolerance.
The basis of tolerance is therefore revealed science — a dogma that
affirms in absolute terms the free and supernatural nature of the act
of faith — and requires an attitude of respect and modesty in the area
of religious freedom!®.

6. Minors in light of canon law

From the point of view of age, which is one of the factors deter-
mining the canonical position of natural persons in the Church,
the Church legislator distinguishes three categories of persons,
i.e.: adults, minors and children (canon 97 of the Code of Canon
Law of 1983).

According to the currently applicable Code of Canon Law of
1983, an adult is a person who has reached the age of 18, and under
this age they are a minor (canon 97 § 1 of the Code of Canon Law
of 1983 and canon 909 § 1 of the Code of Canons of the Eastern
Churches). A minor, before the age of seven, is called a child (Latin:
infans) and is considered not to have reason. After the age of se-
ven, it is presumed (Latin: praesumitur) that they have the use of
reason (canon 97 § 2 of the Code of Canon Law of 1983 and canon
909 § 2 of the Code of Canons of the Eastern Churches). Children
are not obliged to respect purely ecclesiastical laws, despite their
baptism, nor do they have legal obligations in the Church, provided
that no law provides otherwise (canon 11 of the Code of Canon Law
of 1983). One of the main rights of a child in the Church is the right
to baptism. It is the duty of parents to ensure that their children are
baptised as soon as possible after birth and immediately in cases
of danger of death (canon 867 § 1 and 2 of the Code of Canon Law
of 1983; canon 681 and 686 § 1 of the Code of Canons of the Eastern
Churches). If a child dies without being baptised and their parents

103 P, Kroczek, Religious freedom in the context of education in Poland.
Relationship between Polish State and the Catholic Church, “Analecta Cracoviensia”,
47(2015), pp. 197-215.
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intended to baptise them, they have the right to an ecclesiastical
funeral (canon 1183 § 2 of the Code of Canon Law of 1983 and can-
on 875 of the Code of Canons of the Eastern Churches). According
to the previous Code of Canon Law of 1917, the exercise of rights
depended on reaching an age threshold assigned by law. An adult
(Latin: maior) is one who has reached the age of 21 years, before
this date is deemed a minor (Latin: minor'®4).

With regard to reaching the age of majority, the Church legislator
has considered it appropriate to adapt Canon law to the require-
ment of reaching the age of 18, which is generally accepted in mod-
ern civil law systems. As far as the relationship between parents and
children is concerned, in key matters they are treated in the same
way in the Code of Canon Law of 1983 as in the Code of Canon Law
of 1917. In this regard, the code mentions parental responsibility,
which sometimes means the lack or limitation of judicial capacity
of minor children - they are represented before the courts by their
parents, carers or court-appointed guardians. Such a restriction on
the part of the law does not imply some privilege of the parents
in this area, but above all the protection of the child’s interests'>.
In canon 98 § 1 of the Code of Canon Law of 1983 (CPK83), it is
stated that an adult person “has the right to exercise his or her rights
fully”. In § 2 of said Canon, the legislator states that “in the exercise
of his or her powers, a minor shall be subject to the authority of his
or her parents or carers, except in those matters in which the mi-
nor, pursuant to divine or canonical law, is excluded from their
authority. As regards the appointment of carers and their authority
over children, the provisions of civil law must be observed”. Minors
shall be subject to the authority of their parents or to the authori-
ty of legal guardians, with the exception of matters mentioned in
the above-mentioned canon. Therefore, it can be said that under

104 Code of Canon Law of 1917, canon 88 § 1.
105 J. Sokotowski, Instytucja rodziny w prawie kanonicznym, “Studia nad
Rodzing”, 17(2013), No. 1(32), pp. 291-313.

57—



Freepom OF CONSCIENCE AND CONFESSION OF MINORS

the law of God, minors can choose their own life status, decide on
receiving baptism, entering into marriage, and joining the clergy.
Meanwhile, according to Canon law, a minor can acquire his or
her own temporary residence after the age of 7%, and, having ob-
tained independence - in accordance with civil law — also his or her
own permanent residence. Minors who have attained the use of rea-
son, provided they have reached the age of 14, may perform certain
acts of law independently, even without the knowledge of their par-
ents or against their opposition, e.g. they may marry (canon 1071 § 1
No. 6 of the Code of Canon Law of 1983; canon 789 No. 4 of the Code
of Canons of the Eastern Churches), appear personally in an ecclesi-
astical court, and answer without the permission of parents, carers
and court-appointed guardians (canon 1478 § 3 of the Code of Canon
Law of 1983; canon 1136 § 3 of the Code of Canons of the Eastern
Churches). Moreover, minors, after reaching 14 years of age, can
freely decide to receive baptism in the rite of the Latin Church or
another Catholic Church (canon 111 § 2 of the Code of Canon Law
of 1983; canon 34 of the Code of Canons of the Eastern Churches).
Meanwhile, minors who have reached the age of 17 may be admitted
to a novitiate on the basis of their own decision (canon 643 § 1 No. 1
of the Code of Canon Law of 1983; canon 450 No. 4, canon 517 § 1
and canon 559 § 1 of the Code of Canons of the Eastern Churches)'%.
Minors who have not reached the age of sixteen are not subject
to any canonical penalties (canon 1323 No. 1 of the Code of Canon
Law of 1983). On the other hand, a minor who has reached the age
of sixteen and has committed an ecclesiastical offence, is not ex-
empt from punishment, and the penalty prescribed by law or by an
ordinance is to be mitigated or substituted with penance (canon
1324 § 1 No. 4 of the Code of Canon Law of 1983). Nor is he/she

106 Cf. J. Krukowski, R. Sobanski, Komentarz do Kodeksu prawa kanonicznego,
vol. 1, Poznan 2003, p. 175.

107 F. Lempa, Kompetencje, uprawnienia i obowiqzki w Kosciele katolickim,
Bialystok 2013, p. 77.
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bound by any penalty binding pursuant to law itself, provided for
by canon law, for the commission of certain ecclesiastical offences
for which the perpetrator is liable to be punished with excommuni-
cation, e.g. termination of pregnancy with fatal consequences for
the conceived child (canon 1398)1%.

The Pio-Benedictine Code of Canon Law of 1917 raised the age
limit for marriage. This Code addressed the age impediment issue in
one canon 1067, consisting of two sections'®’, where it raised the age
limit needed for marriage. It required the age of fourteen for a wom-
an, and the age of sixteen for a man!'°. This change was introduced
at the request of Franz Wernz, who served as the Commission’s con-
sultant!'!. In older commentaries the age impediment was specified
as an obstacle of juvenile age!'?. Canon law requires that at the time
of marriage, the spouses are of mental maturity and does not require
the spouses to be physically capable of procreation, since the mar-
riage contract consists in consent, and not sexual intercourse!'®.
The current Code of John Paul II of 1983 addresses the issue of age
impediment in canon 1083: “§ 1. A man may not enter into a valid
marriage before the age of sixteen and a woman before the age of
fourteen. § 2. The Episcopal Conference has the right to establish
a higher age for a legitimate marriage”. This Code in canon 1072
states that “pastors should dissuade young people from marrying be-
fore they reach the age at which, according to local custom, marriage
is entered into; it also instructs pastors not to marry minors without

198 Jdem, Kanoniczna ochrona karna matoletnich przed nadugyciami seksual-
nymi, Bialystok 2013, p. 33.

109 Cf. Code of Canon Law of 1917, canon 1067.

10 Cf. T. Pawluk, Prawo kanoniczne wedtug Kodeksu Jana Pawla II, vol. 3:
Prawo matzeriskie, Olsztyn 2002, p. 125.

1 Cf. S. Biskupski, Prawo matzeriskie Kosciota Rzymskokatolickiego,
Warszawa 1956, p. 165.

12 Cf, F. Bgczkowicz, Prawo kanoniczne — podrecznik dla duchowieristwa, Opole
1958, vol. 2, p. 215; E. Sztafrowski, Prawo kanoniczne w okresie odnowy soborowej,
vol. 2, pp. 239-240.

13 Cf. W. Szmyd, Podrecznik prawa matzeriskiego, Krakéw 1929, pp. 54-55.
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serious cause. [...] pastors are instructed to try to dissuade from mar-
riage young people who have not reached the age required by local
custom to marry”4,

It must be noted that the norm of the previous code is repeated in
the first section of canon 1083, while the second section of the new
Code is completely new. According to it, the Bishops’ Conference
of a given country can set a higher age for the purpose of a legit-
imate marriage. The Polish Bishops’ Conference, on the occasion
of the amendment of the Family and Guardianship Code in 1998,
determined that spouses must be over 18 years old!!**. Unlike un-
der-age women, under-age men can marry in the Catholic Church
only in very exceptional situations. “The granted consent should nec-
essarily be combined with the granting of a permit only for assisting
in the conclusion of a marriage without civil consequences, because
Polish family law does not provide for the possibility of marriage by
a man under the age of 18”6, The age impediment in the under-
standing of the Code of Canons of the Eastern Churches and the ear-
lier normative document (the Marriage Code for the Eastern Church,
canon 57)!7 does not differ from that which is enshrined in the Code
of Canon Law. Canon 800 of the Code of Canons of the Eastern
Churches: “§¢ 1. A man may not enter into a valid marriage before
the age of sixteen and a woman before the age of fourteen. § 2.
The particular law of the Church sui iuris can establish a higher age
for a legitimate marriage”.

One difference between the two Codes is a provision in which
the institution of the Conference of Bishops is replaced by a particu-
lar law of the Church - sui iuris.

114 pawluk, Prawo kanoniczne wedtug Kodeksu Jana Pawta II, vol. 3, p. 125; Cf.
A.M. Czaja, Podstawy kanonicznej wiedzy o malzenstwie i rodzinie, Lublin 2008,
p. 119.

HSW. Goralski, Matzeristwo kanoniczne, Warszawa 2011, p. 111.

116'W. Wenz, Kancelaria parafialna jako przestrzen koscielnego postugiwania.
Studium kanoniczno-pastoralne, Wroctaw 2008, p. 383.

17 Biskupski, Prawo matzeriskie, p. 166.
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The first chapter is devoted to introductory considerations, defin-
ing the scope of concepts related to freedom of confession, freedom
of conscience and the evolution of the perception of minors in var-
ious legal systems. The subject of the research are legal regulations
covering the issue of freedom of conscience and confession of mi-
nors in Polish law and the regulations of Canon law concerning this
matter. In turn, the object of research activities are persons defined
as minors. In the current legal status, in the overwhelming majority
of cases, minors are persons who are under the age of eighteen. This
age limit is currently present in acts of international law, European
law, Polish law, as well as in canon law. At the same time, it should
be noted that in some legal systems the term “minor” is used in-
terchangeably with the term “child” (in the field of civil law). This
chapter also examines the norms of other branches of law in which
the issue of protection of the freedom of conscience and confession
of minors is reflected.
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CHAPTER II

POLISH LEGAL REGULATIONS CONCERNING
THE TEACHING OF RELIGION

In the second chapter, we will deal with the legal regulations
concerning the teaching of religion. In this chapter we will dis-
cuss legal documents in the following order: The Constitution of
the Republic of Poland of 1997, the Concordat between the Holy
See and the Republic of Poland of 1993, the Act on the Education
System of 1991, and the Regulation of the Minister of National
Education on the conditions and manner of organising religious
education in public kindergartens and schools of 1992. Sources of
law coming from the legislative authorities and the highest exec-
utive authorities will be analysed. Under the Polish law system,
there is no single act that would contain the norms of religious law.
Each country has its own system of sources of law, i.e. a properly
structured set of sources of law in the formal sense. Each source
of law has an established position in its system. All normative acts
that form part of it have the same binding force, differing in legal
force, subject, object and mode of introduction. The subject estab-
lishing a normative act is the state and, more precisely, certain
organs of authority competent to adopt legislation.

1. Constitution of the Republic of Poland of 1997

The most important legal act in force in Poland is the Constitution of
the Republic of Poland. It was adopted on 2 April 1997 by the National
Assembly, and its text was published in the Journal of Laws on

=63 =



PorisH LEGAL REGULATIONS CONCERNING THE TEACHING OF RELIGION

16 July 1997'. The Constitution of the Republic of Poland defines
the basic principles of relations between the state and the Church in
Poland. These principles are the result of a complex, long-standing,
and controversial debate concerning the model of a secular state that
should be included in the Constitution of the Republic of Poland.
The debate included the participation of representatives of political
parties, the Catholic Church and other religious associations?.

The constitution defines the foundations of the socio-economic
and political system, the organisation and manner of appointment
of the most important state bodies, and encapsulates in basic norms
the rights and obligations of citizens. The constitution regulates
matters related to the organisation of government administration,
public finances, as well as exceptional situations. By its nature, it
sets out the main principles and directions, as it does not contain
detailed decisions. Therefore, the provisions of the discussed docu-
ment concerning the issue of teaching religion in the public educa-
tion system should be interpreted in such a general way?.

The preamble to the Constitution of the Republic of Poland
contains content important for the discussed issue. This solemn in-
troduction emphasises that the entire Polish nation, presented as
a community of citizens of the Republic of Poland, is equal before
the law, maintaining the same obligations toward the state, which
is referred to as the common good. An important issue is the ap-
peal to the nation’s Christian heritage, while the issue of religious
beliefs is presented as a private matter of each citizen. The docu-
ment highlights that believers in God, as well as those who do not
share this faith, are equal before the state*. During the works on

1 Text of the Constitution of the Republic of Poland, Journal of Laws of 1997,
No. 78, Item 483.

2J. Krukowski, Polskie prawo wyznaniowe, Warszawa 2005, p. 52.

3 P. Makosa, Trwate miejsce nauczania religii w polskim systemie oswiaty,
“Katecheta”, 49(2005), No. 1, pp. 63-69.

4Cf. Preamble. Constitution of the Republic of Poland.
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the constitution, the most fervent disputes were caused by passages
that concerned references to religious issues. With reference to God,
the dispute concerning invocatio Dei was closed, which testifies to
the recognition of the rights of believers who treat God as the source
of truth, goodness, justice and beauty, as well as respect for the be-
liefs of those who derive these values from other sources. The text
that has been adopted unites — not divides — society by referring to
common values and goals for citizens®.

In the first chapter in Article 1 of the Constitution, the com-
mon good is to be sought on the basis of civil law, which does
not exclude certain inspirations derived from the social doctrine
of the Catholic Church. It must therefore be recognised that
the principle of the common good prohibits the unjustified prefer-
ence of certain social groups at the expense of others. Regulations
should be created with respect for the principle that the Republic
of Poland is a “common good of all citizens”. On the basis of this
issue, the conclusion of Article 2 is drawn, which can be presented
with the following statement: “Poland is supposed to be a dem-
ocratic state governed by law, so it is to safeguard the influence
of citizens on state authorities and their participation in state deci-
sion-making. This also provides the foundation for the principle of
respect for the freedom and rights of the individual and the obliga-
tion of jurisdictional of rights in the applicable law. Juridicisation
is supposed to prevent the arbitrary conduct of state bodies and
to facilitate an individual or a religious or world view group to
assert the rights violated. In a democratic state ruled by law, not
only the rights of the majority are to be safeguarded, but the voice
and will of the minority of the population must also be recognised.
After all, it is supposed to be a democratic state of law that imple-
ments the principles of social justice®.

5 W. Skrzydlo, Konstytucja Rzeczypospolitej Polskiej. ~Komentarz,
Zakamycze 2002, p. 2.
6171bid., p. 2 et seq.
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It is also worth mentioning Article 4 of the Constitution, which
states that: “1) The supreme authority in the Republic of Poland is
vested in the Nation. 2) The Nation shall exercise power through
its representatives or directly””. The provisions of this article con-
cern a very important matter, i.e. the determination of the sovereign,
i.e. the subject of state power and indicating who this power belongs
to®. In this way, paragraph 1 expresses one of the basic constitutional
principles of the Republic of Poland, i.e. the principle of the sover-
eignty (supreme authority) of the nation. When the supreme author-
ity belongs to the nation, it is only the nation as a whole, and not
another subject, social group or political party, which exercises pow-
er that is primal and independent of anyone. At present, the under-
standing of the principle of national sovereignty means that the na-
tion as a subject of sovereign power is constituted by all citizens of
the Republic of Poland, regardless of their ethnic affiliation, social
position, education, financial status, religion or worldview. Article 5
of the Constitution of the Republic of Poland defines the function of
the state, that is the objectives of its actions and the basic directions.
The key function is to safeguard the independence and inviolability
of the territory of the Republic of Poland because its implementation
allows the performance of functions, such as ensuring freedom and
rights of man and citizen, as well as their security, protection of na-
tional heritage, and protection of the environment.

Article 25(1) of the Constitution states that “Churches and oth-
er religious associations shall have equal rights”. In a democratic
state, the relationship between the state and the Church is based on
the guarantees of individual freedom of conscience and religion®.
In Article 25(2) the most important legal act of the Republic of Poland

7 Constitution of 1997.

81bid.

2 J. Krukowski, Konstytucyjny system relacji miedzy panstwem a Kosciolem
katolickim oraz innymi kosciotami i zwigzkami wyznaniowymi, in: Ustrdj konstytu-
cyjny Rzeczypospolitej Polskiej, edited by R. Mojak, Lublin 2000, pp. 95-119.
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states that “public authorities in the Republic of Poland shall be im-
partial in matters of personal conviction, whether religious or philo-
sophical, or in relation to outlooks on life, and shall ensure freedom
of their expression within public life”, which indicates that public au-
thorities have no right to impose beliefs on citizens in these matters.
It is also clear that public authorities cannot discriminate against any-
one on the grounds of professing and proclaiming beliefs of any kind.
The concept of impartiality also concerns the problem which arises
from the relation of the state and the established law to the elementa-
ry ethical values that are rooted in national culture and have the char-
acter of Christian values. Thus, it can be said that a democratic secular
state should be based on universal ethical values, which have arisen
on the basis of theological values such as the dignity of the human
person and human rights, adopted by the international community in
agreements concerning the protection of human rights'°.

Article 25(3) provides as follows: “The relationship between
the State and churches and other religious organisations shall be
based on the principle of respect for their autonomy and the mutual
independence of each in its own respective sphere”. The recognition
of the autonomy of the Church by the State means that the State does
not grant the Church its proper autonomy, but expresses its will to
respect it. By exercising religious freedom in the institutional dimen-
sion, the Catholic Church and religious associations have the power
to create internal legislation for themselves, to be followed in their
internal relations. The principle of cooperation obliges the State
and the Church to establish a dialogue in order to agree on the sec-
tors of social life where there is a need to recognise in the system
of Polish law the effectiveness of actions carried out on the basis
of the norms of canon law. This is currently the case in the fields
of education, charity and humanitarian activities'!, e.g. the need to

19Tdem, Konkordat polski. Znaczenie i realizacja, Lublin 1999, p. 65.
1bid., p. 72.
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inform the competent state authorities about the content of the cur-
ricula of religious instruction in public schools.

Article 25(4) and (5) of the Constitution states that “relations be-
tween the Republic of Poland and the Roman Catholic Church shall
be determined by international treaty concluded with the Holy See,
and by statute, while the relations between the Republic of Poland
and other churches and religious organisations shall be determined
by statutes adopted pursuant to agreements concluded between
their appropriate representatives and the Council of Ministers”.
These provisions refer to the model of statutory regulation of rela-
tions between the state and the churches and other religious associ-
ations. This principle should be considered on the basis of other re-
ligious clauses, which are included in Article 25 of the Constitution,
especially on the basis of the principle of autonomy and independ-
ence and the principle of cooperation. The principle of bilateralism
understood in this way expresses the idea that “the rules concern-
ing relations between the state and religious associations should be
based on bilateral (i.e. two-sided) agreements of their respective
representatives”!2. The principle of bilateralism understood in this
way is the basis for guaranteeing freedom of religion in the institu-
tional dimension'® and also refers to the legal norms established by
the state regarding the teaching of religion in public schools.

The Constitution of the Republic of Poland recognises that
the source of human rights and freedoms is the dignity of the hu-
man person'4. Article 30 of the Constitution provides: “The inherent
and inalienable dignity of the human being is a source of freedom
and rights of persons and citizens. It shall be inviolable. The respect

12p, Stanisz, Zasada bilateralnosci, in: A. Mezglewski, H. Misztal, P. Stanisz,
Prawo wyznaniowe, Warszawa 2008, p. 80.

13 P A. Leszczynski, Implementacja art. 25 ust. 5 Konstytucji RP — przeglad
wybranych probleméw, in: Pro bono Reipublicae. Ksigga jubileuszowa Profesora
Michata Pietrzaka, edited by P. Borecki, A. Czochara, T.J. Zielinski, Warszawa
2009, p. 442.

14F. Prusak, M. Sitarz, Propedeutyka prawa, Warszawa 2000, pp. 96-100.
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and protection thereof shall be the obligation of public authorities”.
The constitutional concept of dignity is the basis for the protection
of human rights and freedoms in other areas of law. The inaliena-
bility of this right means that an individual cannot renounce their
dignity, and inviolability should be regarded as a prohibition against
the deprivation of human dignity, as well as its limitation by private
persons, public authorities or state bodies!®.

Article 48(1) of the Constitution states that: “Parents shall
have the right to rear their children in accordance with their own
convictions. Such upbringing shall respect the degree of maturity
of a child as well as his/her freedom of conscience and belief and
also his/her convictions”. Freedom of conscience and religion is
a personal freedom of every person, including children, i.e. mi-
nors. The Constitution does not establish a declaration of freedom
of conscience and religion, but merely contains it. The source of
this freedom is the inherent and inalienable dignity of the human
person; it does not result from being granted by the State or any
public authority*¢. This provision gives parents the right to decide
in which direction to raise their children, also in terms of world-
view and religious education'’. At the same time, this article guar-
antees parents the right to have their own convictions and to be
guided by them in life, also in the exercise of the educational func-
tion of the family. The right of parents to bring up their children
according to their own beliefs does not deprive their children of
their right to exercise freedom of conscience and religion, includ-
ing their political and philosophical beliefs, taking into account
the degree of their maturity. It is this right that constitutes the lim-
it of the educational rights of parents, who are obliged to take
these beliefs into account.

15 Skrzydto, Konstytucja Rzeczypospolitej Polskiej. Komentarz, pp. 10-11.

16 P, Borecki, Wolnos¢ sumienia i wyznania, in: Wolnos¢ mysli, sumienia
i wyzgnania. Poradnik prawny, edited by M. Nowicki, Warszawa 2003, p. 10.

7Makosa, Trwale miejsce nauczania religii, pp. 63-69.
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The right to freedom of conscience and religion was clearly em-
phasised in the Constitution of the Republic of Poland of 1997, and
to be specific in Article 53 of the document, which states in par-
agraph 1 that “freedom of conscience and religion is guaranteed
to everyone”. The Constitution guarantees this right to every per-
son who resides within the territory of the Republic of Poland. As
far as freedom of conscience is concerned, it appears primarily in
the possibility of expressing one’s political, philosophical or mental
views, the disclosure of which leads to the verification of the indi-
vidual as a separate personality. If we consider the internal sphere in
the correlation of freedom of conscience and confession, it is main-
ly expressed in the possibility of freely expressing the world-view
which we have accepted, both in relation to conscience and reli-
gion, that is in choosing whether we want to participate in religious
classes or not. However, if we do not yet have the authority to make
the choice, the decision on our behalf regarding the teaching of reli-
gion or withdrawing from this right is made by our parents’®.

Article 53(2) indicates that, “freedom of religion shall include
the freedom to profess or to accept a religion by personal choice as
well as to manifest such religion, either individually or collectively,
publicly or privately, by worshipping, praying, participating in cer-
emonies, performing of rites or teaching”. It is clear from the article
quoted that the Constitution does not contain a definition of the con-
cept of religion. In order to determine the scope of the concept, ref-
erence should be made to non-constitutional as well as extra-legal
regulations, taking into account areas such as philosophy, theology or
culture'®. On the other hand, paragraph 3 of the cited Article states
that: “parents shall have the right to ensure their children a mor-
al and religious upbringing and teaching in accordance with their

8B, Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2012,
pp. 256-344.

1 P, Winczorek, Komentarz do Konstytucji Rzeczypospolitej Polskiej
2z 02.04.1997 r., Warszawa 2000, p. 73.
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convictions”. Thus, it guarantees parents the right to education and
religious instruction of their children in accordance with their own
beliefs. According to this provision, it should be assumed that in a sit-
uation where there is a conflict between the will of the children and
the decision of the parents regarding religious practice, and above
all the participation of children in the teaching of religion at school,
the parents shall have priority. It is evident that in matters as sensitive
as moral and religious education, parents should act with the power
of their authority, taking into account the degree of maturity of their
children, without resorting to coercion. Children are granted full in-
dependence in the sphere of freedom of conscience and religion when
they reach the age of 18, that is when they reach the age of majori-
ty. In the event that parents are deprived of the exercise of parental
rights by a court judgement, decisions on the religious upbringing of
children are the responsibility of their legal guardians®.

The most appropriate paragraph of Article 53 of the Constitution
of the Republic of Poland, which deals with the indicated subject,
is paragraph 4, which reads as follows: “the religion of a church or
religious association with a regulated legal position may be taught
at school, but the freedom of conscience and religion of other per-
sons may not be violated”. This provision allows for religion to be
taught at school, and such teaching is clearly in line with the current
Constitution?!. It clearly states that religion can be a subject taught at
school. The right to teach religion in both public and private schools
is granted by the Constitution to any religious association which has
a regulated legal situation, i.e. one which has a separate law defin-
ing its relations with the state or which is entered in the register

20 Krukowski, Polskie prawo wyznaniowe, p. 76.

21 Responding to a complaint of the Commissioner for Citizens’ Rights,
the Constitutional Tribunal twice recognized the compatibility of religious instruc-
tion in public schools with the applicable legal order (30 January 1991 and 20 April
1993), despite the fact that the old Constitution of the Polish People’s Republic
was still in force. See: J. Krukowski, Koscidt i paristwo. Podstawy relacji prawnych,
Lublin 1993, pp. 240-242.
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of Churches and other religious associations?®?. If religious instruction
is the subject of teaching, it is the same subject as any other subject.
A different interpretation of this provision would constitute unlawful
discrimination.

It is not that religious freedom is not subject to any restrictions,
i.e. it is not an absolute right. Its limitations are determined by con-
cern for the common good, as well as respect for the rights of oth-
ers. Article 53(5) of the Constitution provides for the possibility of
restrictions on the manifestation of religion, while at the same time
imposing requirements that this may occur only pursuant to statute
and only for important reasons. Therefore, the possibility of restric-
tion of religious freedom by means of normative acts or regulations
or by administrative organs of state and local government is exclud-
ed. The reasons for the restriction of freedom of religion enumerat-
ed by the Constitution include: the obligation to protect the security
of the state, public order, morality and health, and freedom and rights
of others. It is also worth emphasising that according to Article 53(6)
of the Constitution “no one shall be forced to participate or not to
participate in religious practices”, which also includes children.

Article 53(7) of the Constitution states that: “No one may be
compelled by organs of public authority to disclose his/her world
view, religious convictions or belief”. This is a very important is-
sue in terms of respect for the freedom of the rights and feelings
of believers, regardless of their affiliation to a particular religious
association, as well as of non-believers, whose rights are described
in the Constitution in a more restrained way®. In the literature al-
legations are formulated, according to which specific provisions
concerning the teaching of religion in public schools, and relating
to the submission of statements concerning attendance at religious
classes and the inclusion of religious grades on school certificates,

22 P, Borecki, Jak zorganizowad nauke w szkole, jak zatozy¢ punkt kateche-
tyczny?, in: Wolnos¢ mysli, sumienia i wyznania. Poradnik prawny, p. 38.
23 Skrzydlo, Konstytucja Rzeczypospolitej Polskiej. Komentarz, pp. 16-17.
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constitute a violation of the right to silence. Regarding these views,
it is worth noting that the right not to disclose one’s views is not
analogous to an obligation to remain silent in matters of world view
and religious beliefs?*. The requirement to submit statements about
attending religious classes has nothing to do with the constitutional
right to remain silent. The contents of the declarations referred to in
Article 53(7) of the Constitution and the contents of the declarations
on attendance at religious classes are different. Therefore, attending
or not attending religious lessons is not identical in substance with
the statement referred to in the analysed provision. A person may
have a religious worldview and at the same time not attend religion
classes or vice versa®.
Article 70 of the Constitution of the Republic of Poland defines
the right to education. This provision reads as follows:
1. “Everyone has the right to education. Education up to
the age of 18 is compulsory. The way in which compulsory
schooling is exercised is determined by law.
2. Education in public schools is free of charge. Paid provi-
sion of certain educational services by public universities
may be allowed by way of statute.
3. Parents have the freedom to choose non-public schools for
their children. Citizens and institutions have the right to
set up primary, secondary and tertiary schools, and edu-
cational establishments. The conditions for the establish-
ment and operation of non-public schools and the par-
ticipation of public authorities in their financing, as well
as the rules for pedagogical supervision of schools and
educational establishments, shall be laid down by statute.
4. Public authorities ensure universal and equal access
to education for citizens. To this end, they create and

24 A. Mezglewski, Polski model edukacji religijnej w szkotach publicznych,
Lublin 2009, p. 118.
25 [bid.
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support systems of individual financial and organisational
assistance for pupils and students. The conditions for pro-
viding assistance shall be laid down by statute.

5. The autonomy of higher education institutions shall be
ensured in accordance with the rules laid down by stat-
ute.”

The outline of the process of constitutionalisation of the right
to education in Poland, as well as the transformation of this right
to a public subjective law, presented in the above article, is not
only of theoretical significance. First of all, the nature of the right
to education is expressed in the fact that it determines to a large
extent the shape of the education system and the higher education
system and, consequently, the position of the individual who as
a party to the administrative-legal relationship is much more subor-
dinated than is the case in other types of administrative-legal rela-
tions?. Currently, with regard to the impact of the constitutional
right to education on the structure of the education system, there
is a lot of content controversial from the point of view of constitu-
tional regulations®. As a result, the development of constitutional
regulations that concern the sphere of education is important for
the issues mentioned above and the way of interpreting the provi-
sions of the education law as well as the higher education law. For
example, it can be pointed out that in the scope of only one issue
in the field of education, i.e. the school-leaving examination, there
are doubts that concern as many as three of the elements that are
included in Article 70 of the Constitution of the Republic of Poland,
i.e. the principle of free education in public schools, the principle
of universal and equal access to education, as well as the principle

26p, Przybysz, Sytuacja prawna jednostki w zakladzie oswiatowym, in: Jednostka
wobec dziatann administracji publicznej. Miedzynarodowa Konferencja Naukowa
Olszanica 21-23 maja 2001 r., edited by E. Ura, Rzeszéw 2001, pp. 371-377.

?7%.. Kierznowski, Egzamin maturalny w Polsce. Analiza prawna, Biatystok 2016,
pp. 299-325.
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of autonomy of universities and its limits in determining the condi-
tions of recruitment for studies. Secondly, the concept of the right
to education, which was developed in Poland and finally applied
in the Constitution of the Republic of Poland of 1997, contains ele-
ments pertaining to freedom, based mainly on the realisation of
the private interest of the individual, not the public interest?®,

The current constitutional regulation of the right to education
and the schooling obligation corresponds to international stand-
ards, and in some cases definitely exceeds these standards, e.g. on
the issue of payment for education at public universities, as well as
the determination of the schooling obligation age limit.

Article 233 of the Constitution of the Republic of Poland states
that even during a state of war or a state of emergency, a certain
group of freedoms and rights cannot be limited, e.g. Article 53 refer-
ring to freedom of conscience and religion. This provision highlights
the importance of the fundamental rights and freedoms within which
the discussed topic is situated.

Freedom of conscience and religion is considered one of the ba-
sic human rights because its source lies in the dignity of the human
person. This principle was recognised in the Constitution of 2 April
1997. The legislator guarantees a wide subject scope of freedom
of conscience and religion concerning both individuals and com-
munities, i.e. churches and religious associations®. After the entry
into force of the current Constitution, it is possible to speak with
conviction about the existence of the principle of equal treatment
of religion as a school subject®. The Constitution of the Republic
of Poland also states that freedom of religion belongs to every per-
son, parents, children, churches and other religious associations.

28 M. Kozak, Prawo dziecka do edukacji. Zalozenia pedagogiczno-prawne i bari-
ery realizacyjne, Warszawa 2013, pp. 106-108.

2> M. Makarska, Przestepstwa przeciwko wolnosci sumienia i wyznania,
Lublin 2005, p. 196.

30 Mezglewski, Polski model edukacji, p. 229.

— 75—



PorisH LEGAL REGULATIONS CONCERNING THE TEACHING OF RELIGION

At the same time, it protects the exercise of this freedom by these
entities, granting them legal protection measures, which include
criminal protection®!. Polish regulations in the scope of ensuring
the freedom of conscience and confession to minors should be as-
sessed positively. These regulations meet international standards,
but are obviously not perfect, like any regulation. There are cases
of actions violating freedom of conscience and confession, however
they result from reasons other than improper legal regulation®2.

2. Concordat between
the Holy See and the Republic of Poland

A concordat is an international agreement between the Holy See
and a given state, regulating the legal status of the Catholic Church
in a given country and constituting the source of particular ecclesi-
astical law within its territory®. The concordat addresses guarantees
of religious freedom in the individual, communal and institutional
dimensions and serves in a specific way to guarantee religious free-
dom3*. What is particularly important is that a concordat has the rank
of an international agreement. Such a concordat was concluded on
28 July 1993 at the seat of the Council of Ministers by Archbishop
Jozef Kowalczyk, then-apostolic Nuncio in Poland, and Krzysztof
Skubiszewski, then-Minister of Foreign Affairs of the Republic
of Poland in the government led by Hanna Suchocka. It was signed
by the President of the Republic of Poland Aleksander Kwasniewski
on 23 February 1998. It was also ratified on the same day by Pope
John Paul II. The agreement entered into force on 25 April 1998

31 Makarska, Przestgpstwa przeciwko, p. 48.

32p, Jabtonska, Wolnos¢ sumienia i wyznania osoby matoletniej w Polsce w latach
1918-2015 [Freedom of conscience and confession of minors in Poland from 1918
to 2015], Pelpin 2022, p. 336.

33 J. Krukowski, Konkordat, in: Encyklopedia katolicka, vol. 9, Lublin 2002,
col. 638.

34 K. Warchatowski, Nauczanie religii i szkolnictwo katolickie w konkordatach
wspdlczesnych, Lublin 1998, p. 35.

- 76—



2. CONCORDAT BETWEEN THE HoLy SEE AND THE REPUBLIC OF POLAND

(Journal of Laws, No. 51, Item 319). The discussed document
addresses, in addition to many different issues, the teaching of reli-
gion within the national education system. The main arrangements
in this respect are contained in Article 12(1), which reads as follows:
“Recognising parental rights with regard to the religious education
of their children, as well as the principles of tolerance, the State
shall guarantee that public elementary and secondary schools, and
also preschools, managed by state and local government adminis-
tration bodies, shall arrange, in conformity with the will of inter-
ested parties, the teaching of religion within the framework of
an appropriate school or preschool curriculum”. The concordat
guarantees the teaching of religion, starting from kindergarten all
the way through secondary schools, which means a total of a dozen
or so years. It is important that the Concordat, through its ranks
as an international agreement, guarantees the presence of religious
instruction in the public education system. Pursuant to Article 12(1)
of the Concordat, parents sending children to a public kindergarten
have the right to bring a court action in case the headmaster/head-
mistress of a kindergarten refuses to provide religious instruction to
their children®.

According to Article 12(1) of the Concordat, the teaching of re-
ligion in kindergartens and schools seems inevitable and is guar-
anteed by international agreements as one of the strongest legal
bases. The cited provision gives rise to the principle of elective or
optional participation in religious instruction. A written declara-
tion of the will of parents (legal guardians) of the pupils serves as
a confirmation of their participation in religion classes at school®¢.
Students who do not participate in religion classes “are not required
to attend any substitute classes, and a negative assessment from
the subject of religion does not affect the student’s promotion to

35 J. Krukowski, Prawo wyznaniowe, Warszawa 2006, p. 92.
36 J. Krukowski, K. Warchatowski, Polskie prawo wyznaniowe, Warszawa 2000,
p. 165.
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the next grade”’. The inclusion of religion classes in the schedule
of school and kindergarten classes is a testimony to the treatment of
these lessons as an equal subject, which is placed within the regular
class timetable in accordance with the Regulation of the Minister
of Education of 14 April 1992 on the conditions and manner of or-
ganising religious education in public kindergartens and schools®®.

Regarding the status of teachers of religion in relation to
the state authorities, the Concordat states that teachers of religion
“in other matters shall be subject to the rules of the state” (Article
12(1)). This upholds the principle pursuant to which state author-
ities must provide teachers of religion with rights equal to those
of teachers of other subjects in matters contained in the Teacher’s
Charter of 26 January 1982 and in the Act on the Education System
of 7 September 1991%.

The Catholic Church obtained considerable guarantees of auton-
omy in the scope of the right to establish school curricula and text-
books. Pursuant to Article 12(2) of the Concordat, “the curriculum
of the Catholic religion and textbooks are prepared by the ecclesias-
tical authority and communicated to the competent state authority”.
In this case, there is no direct discussion of autonomy of individu-
al religious associations in determining the content of catechetical
teaching. The guarantee provided here relates only to the auton-
omy of determining school curricula and textbooks. Autonomy in
the scope of teaching content is fundamental in nature and guar-
antees in the scope of curricula and textbooks are more technical,
procedural in nature, and are more relevant to the way content is
conveyed than the content itself*’. Interference of state authorities
regarding the content of religious teaching would be a negation

37 A. Mezglewski, Nauczanie religii, in: Prawo wyznaniowe, edited by H. Misztal,
Lublin 2000, p. 313.

38 Warchatowski, Nauczanie religii i szkolnictwo, p. 115.

39 Krukowski, Prawo wyznaniowe, p. 154.

40 Mezglewski, Polski model edukacji, p. 174.
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of the constitutional principle of respect for the independence of
the Church within its own respective sphere. Since religious instruc-
tion is carried out in public schools and kindergartens, the curric-
ulum and the textbooks are to be communicated to the competent
state authority*!.

The Concordat states in Article 12(3) that a person who applies
for the position of catechist is obliged to hold a special authorisa-
tion, the so-called missio canonica, granted by the diocesan bishop.
This bishop can revoke a previously issued authorisation, which is
equivalent to the loss of the right to teach religion. Article 12(3)
uses the Polish term “upowaznienie” (English: “authorisation”), as
well as the Latin missio canonica, which is a legal-canonical term,
with roots in the doctrine of the Catholic Church, used to describe
an external act granted by a party to a competent ecclesiastical au-
thority, which expresses its approval for the performance of a spe-
cific function, task, office. The formal requirements for the proper
administration of the canonical mission are determined by specific
laws and customs. The concept of “referral” emphasises to a greater
extent the fact that this document is an individual act of designation
to a strictly defined school institution*.

The Concordat also states that the state and the Polish Bishops’
Conference will jointly develop “criteria of educational training
and the form and means of supplementing such training”, required
from a person wishing to become a teacher of religion. This is
a necessary requirement, because the task of a teacher of reli-
gion is to communicate the truths of faith and Catholic morality.
“The canonical mission is [...] the guarantor of their fidelity to
the doctrine of the Church”#. The ecclesiastical authority exercises

#“1 Krukowski, Prawo wyznaniowe, pp. 153-154.
42Mezglewski, Polski model edukacji, p. 183.
43 Krukowski, Konkordat polski, p. 139.
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control over the content of religious teaching and education, while
the rest is supervised by the state authority**.

The provisions of the Concordat contain rules that allow for
the separation of powers of ecclesiastical authorities and state au-
thorities in the matter of teaching of religion in kindergartens and
public schools*. The guiding principle is set out in Article 12(4):
“As far as the content of religious instruction and upbringing are
concerned, the teachers of religion must observe the laws and reg-
ulations of the Church; in other matters they must obey the norms
of civil laws”.

Article 12(5) of the Concordat provides for free catechesis
among adults, including academic pastoral activities (religious in-
struction does not cover youth outside of school or the area of
higher education)“®. The catechisation of adults also includes peo-
ple who are “in penitentiary, educational, rehabilitation, health,
and social care institutions, as well as in other such institutions.
These people should be given the opportunity to participate in Holy
Mass. on Sundays and holidays, enjoy individual religious services,
as well as the possibility of participation in catechesis and Lenten
church retreats”. In such facilities, catechisation is conducted
by chaplains directed by diocesan bishops, after the conclusion
of a suitable agreement with the institution. National minorities
may also be covered by pastoral care, as decided by the diocesan
bishop*.

44 See: Concordat between the Holy See and the Republic of Poland, signed in
Warsaw on 28 July 1993, Journal of Laws of 1998, No. 51, Item 318, Article 12 (3)
and (4).

4 Krukowski, Prawo wyznaniowe, p. 155.

46 Krukowski, Warchatowski, Polskie prawo wyznaniowe, p. 171.

47 Concordat between the Holy See and the Republic of Poland, signed in
Warsaw on 28 July 1993, Journal of Laws of 1998, No. 51, Item 318, Article 17 (1)
and (2).

481bid., Article 18.
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In the People’s Republic of Poland, the state authorities prohibited
children and young people from participating in religious practices
at summer holiday camps. The Polish Episcopate has often opposed
these prohibitions and called them a violation of the human right
to religious freedom, which also applies to children and young peo-
ple in places of rest. In order to avoid these problems, the following
principle was entered into the Concordat in Article 13: “For Catholic
children and young people who take part in summer holiday camps,
young people’s camps and other forms of collective vacationing, reli-
gious practice shall be guaranteed and, in particular, participating in
Holy Mass on Sundays and other holy days”.

The religious practices referred to in the Concordat include var-
ious forms of expressing one’s beliefs, such as hanging a crucifix
and other religious symbols, the recitation of daily prayer, the study
of religious texts, and in particular participation in the Holy Mass
on Sundays and holidays. The entity authorised to perform these
practices are children and young people of the Catholic faith who,
like their parents (legal guardians), also want to engage in reli-
gious practices during summer holidays, winter holidays, etc. at
organised holiday camps. The organisers are to provide children
with care during religious practices, at the place of their stay, ena-
ble them to have religious and educational meetings with laymen
or clergy, and also enable participation in Lenten retreats or sim-
ilar practices®.

The Concordat provides the Catholic Church with the right to
establish and maintain “schooling and educational institutions, in-
cluding kindergartens and schools of all kinds, in accordance with
the provisions of canon law, on the basis of the relevant laws” (Article
14(1)). This right covers schooling institutions, as well as educa-
tional institutions, such as boarding houses, facilities for the disa-
bled, orphanages, and especially kindergartens and schools of all

4 Krukowski, Prawo wyznaniowe, p. 157.
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kinds. The establishment and management of the above-mentioned
ecclesiastical schooling and educational institutions is carried out in
accordance with the norms belonging to two systems of law: canon
law and Polish law. The application of the provisions of canon law
is a necessary requirement for obtaining the status of Catholic insti-
tutions. However, compliance with the requirements established by
Polish law is necessary to obtain rights of any kind>°.

Teachers of religion, in addition to the requirements imposed by
ecclesiastical law, which include, among others, “high moral values,
life testimony and extensive professional competence”, have the same
rights and obligations as teachers at state schools®!. The statutory
regulations are confirmed by Article 14(3) of the Concordat, which
grants the same rights to persons employed in Catholic schools as to
persons employed in the public sector®.

Detailed guarantees of freedom of conscience and religion on
an individual basis have been laid down in the Concordat with
regard to faithful belonging to the Catholic Church®. The concor-
dat proved to be a useful instrument directly, in the process of
normalising relations between the state and the Catholic Church,
and indirectly also in the relations between the state and other re-
ligious associations. The experiences from the implementation of
the document show that its ratification has created much great-
er chances for normalising social relations in Poland in the field
of respect for freedom of conscience and religion in the individual
and institutional dimension. The guarantees that were included in

50 Cf. Concordat between the Holy See and the Republic of Poland, signed
in Warsaw on 28 July 1993, Journal of Laws of 1998, No. 51, Item 318, Article
20 (2).

51 J. Dyduch, Postuga nauczania w swietle postanowieri Konkordatu 1993,
in: Konkordat 1993. Dar i zadanie dla Kosciola i Polski, edited by J. Dyduch, Krakéw
1998, p. 77.

52 Tbid. “The rights and obligations of teachers of religion are the same as
the rights and obligations of other teachers, and are derived from the Teacher’s
Charter”.

53 Makarska, Przestepstwa przeciwko, p. 30.
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the document were mostly already in force at the time of ratifica-
tion of the Concordat, as they were previously included in ordi-
nary laws. However, through confirmation in the Concordat, they
gained a stronger position in the Polish legal order.

3. The Act on the Education System of 1991

The Act on the Education System of 7 September 1991, in Article
12(1), specifies a constitutional provision, stating that “while recog-
nising the right of parents to religious education of children, primary
public schools organise religious education at the request of parents,
secondary public schools — at the request of either parents or students
themselves; after reaching the age of majority, the students them-
selves decide on their study of religion”. The main duty of the prin-
cipals of schools and kindergartens, which results from the disposi-
tion contained in the above article, is to employ teachers of religion
of religious associations, indicated in the statements on participa-
tion in school catechisation. Headmasters/Headmistresses of public
schools and kindergartens not only employ teachers of religion, but
also undertake other organisational and technical activities, which
are aimed at creating conditions for the provision of religious classes,
using the premises and material and financial resources that are in
their possession. The scope of the obligation to organise religious
classes also includes activities that are related to the school’s manage-
ment of religious teaching, e.g. placing religious classes in the sched-
ule of classes, distribution of branches among individual catechists,
etc.>* Today’s wording of Article 12(1) is identical to that of the Act
of 25 July 1998, because it has not been amended in recent years®.

As regards the determination of specific issues relating to
the conditions and manner of implementation by individual schools
of the obligation to organise religious lessons, in Article 12(2)

54 Mezglewski, Polski model edukacji, p. 149.
%5 Makosa, Trwale miejsce nauczania religii, p. 67.
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a statutory delegation was granted to the Minister of National
Education, who determines the above-mentioned issues by way of
a regulation, in cooperation with the competent authorities of indi-
vidual religious associations: “the minister competent for schooling
and education, in agreement with the authorities of the Catholic
Church and the Polish Autocephalous Orthodox Church and oth-
er churches and religious associations, determines, by means of
a regulation, the conditions and manner in which schools perform
the tasks referred to in paragraph 1”.

The Act on the Education System in Article 13 states that the duty
of a public school - i.e. generally open to the public, is to support
religious traditions. This Article also recalls the obligation to respect
the principle of world-view impartiality, stressing that this principle
does not result in any limitations on the form and content of the cat-
echetical teaching. During a religious lesson, not only knowledge of
a particular religious doctrine can be transmitted, but also appropri-
ate educational content®®,

The discussed document deals with the issue of teaching reli-
gion quite superficially. Many of its provisions require a closer and
more detailed discussion, which can be found in the Regulation
of the Minister of National Education on the conditions and manner
of organising religious education in public kindergartens and schools.

4. Regulation of the Minister of National Education
on the conditions and manner of organising religious
education in public kindergartens and schools of 1992

The regulation of the Ministry of Education of 14 April 1992
highlighted two rights, i.e. the right to organise meetings with
the parents of pupils outside the general meetings designated by
the school, as well as the right to run on the premises of the school
organisations of a socio-religious and ecumenical character, which

56 Mezglewski, Polski model edukacji, p. 109.
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are not parties or political organisations. According to this act,
the school has the right and duty to organise religious instruction
concerning a particular religion for a group of no less than seven
students within a given class or division. Meanwhile, for a smaller
number of students religious classes at the school should be organ-
ised in an inter-division or inter-class group, in an inter-school
group of at least three students, or at an out-of-school catechetical
point. The above limits have been set illegally and are incompatible
with the constitutional principles of equal treatment of all pupils
by public authorities, as well as equality of religious associations.
They constitute exceptional facilitation for the teaching of religion
in public schools by the Church dominating in terms of the number
of adherents. They also mean that the individual’s right to receive
religious instruction of their religion at school may prove to be fic-
tional, and that this right in practice only applies to sufficiently large
groups of students who have decided on a specific option for reli-
gious instruction. In light of the current regulations, religious edu-
cation is an extra-curricular subject, which applies general rules for
student assessment. The literature also pointed out that the basis
for grades from religion should be the student’s knowledge, their
diligence and activity, while the student’s participation in religious
practices should not be taken into account®.

The principles of student grading in the subjects of religion
and ethics are included in § 9 of the regulation of the Ministry of
Education of 14 April 1992. The arrangements contained in it sole-
ly refer to the grading scale used in religious instruction and only
contain the short statement that “the grade from religion (ethics)
is issued according to the grading scale adopted in the given class”.
Thus, neither the scale of current grades nor the scale of annual
(semester) grades were specified in that regulation. Furthermore,

57 Idem, Nauczanie religii w publicznych przedszkolach i szkotach, in:
Mezglewski, Misztal, Stanisz, Prawo wyznaniowe, p. 186.

— 85 —



PorisH LEGAL REGULATIONS CONCERNING THE TEACHING OF RELIGION

no rules were establishing for the assessment of students with men-
tal disabilities, nor are there any clear definitions of the elements to
be assessed. In cases where religion classes are conducted at out-of-
school catechetical points, the religion grade is issued on the school
certificate issued by the school to which the student attends, based on
a certificate issued by the teacher of religion®. In certificates issued
for the first educational stage (grades 1-3), no descriptive grading
of religion/ethics is used. If a student did not take part in religious
classes and also in ethics classes, a crossed-out line (dash) should be
inserted on the certificate in the place reserved for the subject grade,
without any additional annotations. If a student has declared partic-
ipation in classes for both subjects, one grade is included in the av-
erage of the grades obtained as a result of the annual classification,
determined as the average of the annual classification grades ob-
tained in those classes. If the assessment thus determined is not an
integer (i.e. whole number), it shall be rounded up to an integer®.
In accordance with the provisions of the Regulation
of the Minister of National Education of 14 April 1992, the reli-
gion grade is placed on the school certificate immediately after
the grade for student conduct. According to the norm contained
in § 9(1) of the Regulation, the school certificate specifies which
religious lessons the student participated in (which religious as-
sociation organised religious lessons), and whether they attended
any religious lessons at all. The adopted solution was dictated by
the intention to eliminate all possible manifestations of intoler-
ance (§ 9(1)). One important issue related to the implementation
of the principle of equal treatment of religion as a school subject is
the issue of including annual grades from religion in the so-called
grade averages®®. The situation changed in 2002, because start-

58 Idem, Polski model edukacji, p. 80.

59 https://men.gov.pl/ministerstwo/informacje/organizowanie-nauki-re-
ligii-i-etyki-w-roku-szkolnym-20152016.html [accessed 15.02.2016].

60 Mezglewski, Polski model edukacji, pp. 81-82.
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ing in the school year 2002/2003, the grade from religion could
not be included in the average grade. During this time, no new
laws were issued that directly related to the teaching of religion.
The change in practice came from regulations of a general nature,
namely from the Regulation of the Minister of National Education
and Sport of 12 February 2002 on the Framework Plans for
Teaching in Public Schools®!. The new solution was introduced on
the basis of the Regulation of the Minister of National Education of
13 July 2007 amending the Regulation on the conditions and meth-
ods of assessing, classifying and promoting pupils and students,
as well as conducting examinations and tests in public schools®2.
The legal basis for these changes was Article 22(2) point 4 of the Act
of 7 September 1991 on the Education System. The Regulation en-
tered into force on 1 September 2007. The amendment consist-
ed in the fact that in the regulation of the Minister of National
Education of 30 April 2007, paragraph 4a was added to section 20,
reading as follows: “For students who have attended additional ed-
ucational activities or religion or ethics classes, the annual grades
obtained from those activities shall be included in the average
grades referred to in paragraph 4”. In section 22 of the Regulation,
paragraph 2a was added, reading as follows: “For students who
have attended additional educational activities or religion or ethics
classes, the annual grades obtained from those activities shall be
included in the average grades referred to in paragraph 2”.

In his address to the Minister of National Education of 4 September
2007, the Commissioner for Human Rights argued that in order for
the implementation of the principle of equal rights to be complete

61 Regulation of the Minister of National Education and Sport of 12 February
2002 on the Framework Plans for Teaching in Public Schools (Journal of Laws of
2002, No. 15, Item 142).

62Regulation of the Minister of National Education of 13 July 2007 amending
the Regulation on the conditions and methods of assessing, classifying and pro-
moting pupils and students as well as conducting examinations and tests in public
schools (Journal of Laws of 2007, No. 130, Item 906).
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in terms of calculation of the average grade, all students would have
to be given the opportunity to participate in ethics classes, “so that
for all students, an average of the same number of subjects can be
calculated on an equal basis”®. In its judgement of 2 December
2009 (U10/07; OTK-A2009, No. 11, Item 1630), the Constitutional
Tribunal concluded that the provisions which constitute the basis
for inclusion of the grade from religion in the average grade are
in compliance with the Constitution and are not inconsistent with
the Law on guarantees of Freedom of Conscience and Confession.
In the regulation of the Ministry of Education of 1992, students who
attended religious classes were granted the opportunity to obtain
three consecutive days of exemption from school activities in order
to participate in Lenten retreats. The act also regulated the possibil-
ity of placing crucifixes in school rooms, as well as praying before
classes and after classes, on the condition that tactful and gentle
behaviour is ensured.

Pursuant to § 1 (1) and (2) of the Regulation of the Minister of
National Education of 14 April 1992 on the conditions and man-
ner of organising religious education in public kindergartens and
schools (Journal of Laws of 1992, No. 36, Item 155, as amended)
“at the request of parents, religious education is organised as part
of the school schedule. The wish is expressed in the form of a state-
ment, which does not have to be repeated in the next school year,
but can be changed”. In the first place, the parent (legal guardian),
or an adult student, submits a declaration to the school headmas-
ter/headmistress with information about participation in religious
or ethical classes, in accordance with the given school document
template. Students who do not attend religion classes may partic-
ipate in ethics classes. A student has the right not to participate
in any of the above-mentioned classes after submitting the relevant

63 K.H. Jabtoniski, Rzecznik Praw Obywatelskich wobec problemu nauczania
religii w szkotach publicznych, in: Pro bono Reipublicae, p. 302.
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statement/declaration, and in exceptional cases where these classes
are scheduled as the first or last classes on a given day, the stu-
dent may be released from this obligation on the basis of a written
statement of the parent (legal guardian), or their own statement in
the case of adult students, submitted to the school secretariat, as
well as after obtaining the consent of the school headmaster/head-
mistress. This event is also reported to the class teacher, who famil-
iarises students and parents (legal guardians) with this procedure.
Such a declaration is valid throughout the entire period of education
at the school from the moment of its submission. In the event of
withdrawal from the declaration, a written statement must be sub-
mitted in this regard.

Teachers of religion are employed pursuant to the Teacher’s
Charter in accordance with the regulation of the Ministry of
Education (§ 5(4)). In addition to the obligation of having a ca-
nonical mission, a candidate for a teacher of religion must meet
the general requirements that are prescribed for all teachers®.
The school principal may employ a catechist who has full legal
capacity, who has no pending criminal or disciplinary proceed-
ings against him, or proceedings for incapacitation, who has not
been punished for a crime committed intentionally, and who
has the qualifications required to assume a given position®.
Pedagogical supervision over religious teaching is the responsibil-
ity of school headmasters/headmistresses, as well as employees of
the Ministry of Education and is carried out in the field of teach-
ing methodology and compliance with the curriculum (§ 11(2)
of the regulation of the Ministry of Education of 14 April 1992).
The development of curricula is the responsibility of the authori-
ties of individual churches and religious associations. According to

64W. Janiga, A. Mezglewski, Nauczanie religii w szkotach publicznych, “Rocznik
Nauk Prawnych”, 11(2001), vol. 1, p. 136.

5 See: Act of 26 January 1982 — Teacher’s Charter (Journal of Laws of 1982,
No. 3, Item 19), Article 10.
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8§ 4 of the regulation of the Ministry of Education of 14 April 1992,
the religious associations’ authorities are solely obliged to submit
the approved curricula to the Ministry of Education. These prin-
ciples also apply to the existing textbooks for religious teaching.

* * *

The teaching of the Catholic religion has become a permanent
fixture in the Polish education system. Individual critical voices are
raised but, despite this fact, the presence of religion in public schools
is seen positively by both children, young people and their parents.
In light of the constant changes in the world, as well as the pressures
of various groups, there have been demands to remove religion from
schools. Such voices are few and far between, but they succeed in
spreading unnecessary anxiety among catechists and those respon-
sible for catechisation®®.

The analysis of the presented legal acts with respect to the sta-
bility of religious instruction’s presence in Polish education has al-
lowed us to conclude that religious education is carried out within
the structures of the educational system, as indicated by Polish
documents on the teaching of religion. It should be noted that
religious education can be carried out by religious associations act-
ing on their own. Another conclusion is that public authorities are
characterised by impartiality in matters of religious beliefs, phil-
osophical beliefs and beliefs concerning worldview. Another ob-
servation that arises from the analysis of the documents is the ob-
ligation of the state to create conditions for religious instruction
in public schools. One key piece of information is the fact that
religious education is organised by schools and kindergartens for
students and pupils on behalf of whom the willingness to partici-
pate in the teaching of religion was expressed.

66 Makosa, Trwate miejsce nauczania religii, p. 63.
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CHAPTER III

LEGAL REGULATIONS CONCERNING
THE TEACHING OF RELIGION
IN THE LIGHT OF CANON LAW

Reflections on the legal regulations concerning the teaching of
religion took place in the case of the formation of norms of secular
law and in the case of norms of Canon law. Considering the pro-
cess of evolution of legal systems and the initial relationships of law,
which regulates secular issues, with religious law, which lasted
during the Enlightenment, the views on the issue of freedom of
worldview presented from the perspective of secular and clerical
power were analogous. In spite of such an important rapproche-
ment between the systems of law as well as institutions of civil and
clerical power, there has never been a state unifying secular and
clerical power, and thus a recognition of canon law as equivalent to
secular law. Consequently, canon law functioned alongside secular
law, having its own legislative bodies.

1. Code of Canon Law of 1983

One of the most important tasks of the Catholic Church is
the implementation of its teaching mission, which flows directly
from the command of Jesus Christ himself. The teaching task of
the Church is set out in the Code of Canon Law of 1983

The canons of the Code of 1983, promulgated by Pope John
Paul II, emphasise the purpose of catechesis, which is to strengthen
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the faith of the People of God, “so that the living faith of the faith-
ful becomes manifest and active through doctrinal instruction
and the experience of Christian life”!. Religious values are in-
scribed in the national culture and therefore should be included in
the curriculum?.

The obligation to engage in catechesis, according to canon 774 of
the Code of Canon Law, rests with all the members of the Church,
first and foremost with the parents, those who take the place of par-
ents, and the godparents (i.e. Baptismal sponsors). Catholic parents
have the ability to choose various means and institutions that pro-
vide assistance and support in the upbringing of their children®. In
canon 793 § 2 of the Code of Canon Law, it is indicated that state
law aims to support families in the proper and Catholic upbringing
of their children. This assistance is implemented in particular with
respect to the principles that are aimed at eliminating the additional
costs that parents would have to incur in connection with their chil-
dren’s attendance to religious classes.

According to canon 796 of the Code of Canon Law, help in ful-
filling the obligation of upbringing should be provided by schools,
i.e. parents can decide to which school they will send their child.
Nevertheless, canon law clearly indicates that in the case of Catholic
families, the choice should be unambiguous, i.e. these should be
schools promoting the Catholic faith*. In § 2 of the aforementioned
canon, the obligation of mutual cooperation and urgent listening to
each other, is imposed on both the parents whose children attend
a Catholic school as well as the teachers.

1 Code of Canon Law of 1983, canon 773.

2J. Krukowski, Konkordat polski. Znaczenie i realizacja, Lublin 1999, p. 135.

3W. Géralski, Nauczycielskie zadanie Kosciota, in: P. Hemperek, W. Géralski,
F. Przytuta, J. Bakalarz, Komentarz do Kodeksu prawa kanonicznego, vol. 3, Lublin
1986, p. 34.

4 K. Warchatowski, Nauczanie religii i szkolnictwo katolickie w konkordatach
wspdlczesnych, Lublin 1998, pp. 26-27.
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A special responsibility lies with catechists, who are respon-
sible for the education of children and young people. Therefore,
the choice of a person for the position of a teacher of religion, ac-
cording to canon 805 of the Code of Canon Law, was entrusted to
the local ordinary in his own diocese. The commentary to this Code
states that this Canon distinguishes between the authority to ap-
prove and the authority to appoint teachers of religion. In schools
not subject to diocesan ecclesiastical legal persons, the local ordi-
nary only has the authority to approve of teachers of religion. This
Canon applies only to Catholic schools. The local ordinary may also
demand the removal or remove a teacher of religion whenever rea-
sons of religion or morals so require®.

Religious instruction, Catholic education and pastoral care in
schools transmitted within the subject religion are subject to eccle-
siastical authority also in non-Catholic schools. This also applies to
educational programmes and religious education programmes im-
plemented “in media independent of ecclesiastical legal entities”®.

One of the main principles of canon law is that all religious teach-
ing and religious education provided in any schools, as well as edu-
cational institutions, is subject to the authority of the Church. This
principle, among others, is contained in canon 804 § 1 of the Code of
Canon Law. When it comes to the teaching of the Catholic religion,
we can talk about three centres of authority. The norms for the prop-
er conduct of catechetical formation on behalf of the Holy See are
issued mainly by the Congregation for the Clergy (Congregatio pro
Clericis). Canon law also empowers the Conferences of Bishops
to issue general norms within their jurisdiction (canon 804 § 1 of
the Code of Canon Law)’.

% Kodeks prawa kanonicznego. Komentarz, edited by P. Majer, Krakow 2011,
p. 617.

6 Ibid.

7 http://katecheza.diecezja.tarnow.pl/menu/artykuly/misja_kan_religia.pdf
[accessed 10.02.2021].
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According to § 2 of canon 804 the local ordinary in his own di-
ocese “is to be concerned that those who are designated teachers
of religious instruction in schools, even in non-Catholic ones, are
outstanding in correct doctrine, the witness of a Christian life, and
teaching skill”®.

The Code of Canon Law of 1983 states that the teaching of reli-
gion is one of the most important tasks of the Church, and the se-
lection of candidates for the post of teacher of religion should be
carried out in a very careful manner.

2. General Directory for Catechesis of 1997

In October 1977, the Fourth General Assembly of the Synod
of Bishops was held. It was devoted to catechesis and resulted
in the apostolic exhortation of John Paul II Catechesi tradendae.
The Apostolic Exhortation and previous synodal deliberations
revealed new tasks and horizons of catechesis, especially after
the publication of the Catechism of the Catholic Church, which
made it necessary to develop a new Directory for Catechesis.

The new General Directory for Catechesis of 1997 replaced
the previous one, published in 1971. It distinguishes school teach-
ing of religion from catechesis®. The reason for this approach to
the matter is based, among other things, on the fact that three
groups of students participate in religion classes:

— believers, for whom the person of Christ is a fundamental
point of reference in life;

— students with a shaky or lukewarm faith, who acknowl-
edge their Christianity but it does not constitute a life-or-
ganising principle for them;

8T. Pawluk, Prawo kanoniczne wedtug Kodeksu Jana Pawta II, vol. 2: Lud Bozy,
jego nauczanie i uswiecanie, Olsztyn 2010, p. 309.

9 P. Tomasik, Katecheza a szkolne lekcje religii, “Homo Dei”, 69(1999), No. 1,
p.- 71.
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— non-believing students who, for various reasons, found
themselves in school religion classes'®.

The same words are addressed to these three groups. If catechesis
is an in-depth transmission of the message, it can be addressed only
to the first group, the truly believing students.

The second argument that school religion lessons differ from cat-
echesis stems from the fact that although in Poland school religion
lessons are confessional in nature, which makes them dependent on
the Church, at the same time they are also dependent on the school
with whose curriculum they should be integrated. Religion is a school
subject and in its classes we also pursue the goals of the school.
The confusion between the concepts of catechesis and the school
teaching of religion results in a certain reserve which some religious
teachers exhibit toward the school. School teaching of religion is
to be introduced as systematically as in the case of other subjects.
At the same time, the Directory suggests that religion lessons become
an element of the necessary interdisciplinary dialogue!!. This is tan-
tamount to a call for religious teachers’ formation to take into ac-
count to a greater extent the content of secular subjects'2. This issue
is particularly important in the Polish school, which often seems un-
able to overcome the stereotype instilled in the times of communism,
i.e. juxtaposing science and religion, or knowledge and faith'3.

The Directory clearly stipulates that religion lessons are sup-
posed to fulfil formative functions towards the previously mentioned
groups of students. The teaching of religion at school is supposed to
help believing students make a conscious choice of faith, counteract-
ing religious immaturity or indifference'*. For these students, learn-

10 General Directory for Catechesis, No. 75.

Tbid., p. 73.

121bid., p. 249.

13E. Majcher, Wokdt nauki religii w polskiej szkole, Warszawa 1992, pp. 70-71.

14 E.J. Korherr, Nauczanie religii w szkole stuzbq cztowiekowi, in: W stuzbie
czlowiekowi, edited by Z. Marek, Krakéw 1991, p. 65.
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ing religion will be a real catechesis, deepening or strengthening of
their faith!®.

Thanks to the teaching of religion at school, students with
a wavering faith can get an opportunity to obtain the answers
of the Church to the questions they may pose, as well as to engage
in a deeper reflection on these problems®. Students who are still
seeking or who are experiencing religious doubts will be able to dis-
cover in the teaching of religion at school what faith in Jesus Christ
actually is, what answers the Church gives to their questions, and
will take the opportunity to better examine their decision'’.

Thanks to the teaching of religion at school, the Church allows
non-believing students to revise their position in light of the views of
others!8. For non-believers, the teaching of religion at school takes
on the characteristics of missionary proclamation of the Gospel, that
is, being led towards faith, whose growth and maturity will be later
promoted by catechesis in a community context!®.

It is worth noting that both for students with a wavering faith and
for students who are not believers, a discussion with a secular vision
of the world can help in opening up to the grace of faith, while infor-
mation about what Christianity actually is can show them the truth
that what they rejected was not really Christianity, but only a set of
superstitions that they mistakenly considered to be Christianity?°.
Both of these groups need new evangelisation or pre-evangelisation?!.

15 J. Skarpetowski, Szkolna lekcja religii a katecheza parafialna w dokumen-
tach Kosciota po Soborze Watykarskim II i w dokumentach Synodu Niemieckiego
z 1974 r., “Katecheta”, 35(1991), No. 3, p. 144.

16 D. Serralheiro, Specyfika i cechy charakterystyczne szkolnej nauki religii,
“Communio”, 11(1991), No. 2, p. 67.

7 General Directory for Catechesis, No. 75.

18 Korherr, Nauczanie religii, p. 65.

1 General Directory for Catechesis, No. 75.

20p, Tomasik, Nauczanie religii w publicznym liceum ogdlnoksztalcqcym wobec
zatozeri programowych polskiej szkoty, Warszawa 1998, p. 158.

21T, Panu$, Formy wspdélpracy katechetow z nauczycielami, AK, 126(1996),
vol. 3(523), p. 395.
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The joint participation in the same religious classes of both groups of
students makes the believers face the task of evangelising their luke-
warm or non-believing friends and colleagues, which is of great posi-
tive significance for believing students of school religious instruction?2.

The lack of separation between the concepts of catechesis and
the school teaching of religion becomes the reason for unnecessary
confrontation between school and catechesis. Moreover, this lack
of separation of these concepts gives rise to the temptation to post-
pone systemic solutions, such as the development of a catechetical
curriculum and a curriculum for religious instruction at schools, and
to organise the work in parishes so that some priests can take up
pastoral service for the school community, which is indirectly pos-
tulated in the General Directory for Catechesis*. J.J. Degenhardt
states that “the internal legitimacy of religious education at school
is also inadvertently undermined if, in the Church itself, which bears
responsibility for this teaching, criticism of its effectiveness over-
shadows the indispensability of the contribution of religious teach-
ing in the entire process of transmission of faith, and the fact that re-
ligious education at school is a one-time opportunity for the Church
to meet a significant part of the young generation is ignored”*. It is
a question of unity, not uniformity, in the catechetical treatment of
the Church’s tasks®. It is also about a vision that would integrally
combine different approaches, needs and methods*.

One expression of the distinctiveness of catechesis and school
religion classes is also the issue of grades in these classes, especially

22 R. Murawski, Ewangelizacyjny charakter katechezy, AK, 118(1992),
vol. 2(498), pp. 190-191.

23 General Directory for Catechesis, No. 232.

24 J.J. Degenhardt, Ogélny problem zasadnosci nauczania religii w szkole,
“Katecheta”, 34(1990), No. 4, p. 205.

25 A. Giuliani, R. Rezzaghi, Jednos¢ i pluralizm w katechezie. Sympozjum
Wioskiego Stowarzyszenia Katechetycznego 1989, “Katecheta”, 34(1990), No. 2, p. 86.

26R. Szewczyk, Tozsamos¢ katechety w swietle dokumentéw Kosciola w latach
1965-1991, Warszawa 1996, p. 67.
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in the later years of study. It is certainly not acceptable to assess
the faith of a pupil, nor can their grades be lowered due to lack of
religious practice?.

Following S. Kulpaczynski, it can be added that the assessment
should also reflect the student’s development and effort?. It is also
worth recalling that the distinction between school teaching of reli-
gion and parish-based catechesis is strictly related to the subject of
both of these activities: for confessional, school teaching of religion,
the subject will be the Church and the school, while for parish cat-
echesis — the subject will be the Church which is realised through
the parish community®.

The Directory speaks both about the distinction, but also about
the complementarity of catechesis and the teaching of religion at
school. Teaching at school should be preceded by catechesis and
should also lead to parish catechesis. It should also be emphasised
that the fact that religious education returned to schools does not
mean that the parish is relieved of responsibility for the religious
formation of children and young people. This fact forces us to ask
how to do it in new conditions. All catechetical efforts, both those in
the parish and those that take place during school religion lessons,
should lead to the fulfilment of the six tasks of catechesis listed by
the Directory, i.e. developing knowledge of the faith, liturgical edu-
cation, moral formation, teaching prayer, education for community
life and introduction to the mission®.

All these postulates towards the parish are related to the need to
programme catechetical work and to correlate it with the teaching
of religion at school. The point is that the undertaken catechetical

27]J. Kasztelan, ABC katechezy w szkole, Krakow 1994, p. 27.

28 S. Kulpaczynski, Katecheza jako nauczanie, “Horyzonty Wiary”, 7(1996),
No. 3, p. 34.

22P, Tomasik, Nowe wyzwania dla katechezy i ksztatcenia religijnego w szkole,
“Warszawskie Studia Teologiczne”, 12(1999), pp. 243-258.

30 General Directory for Catechesis, No. 86— 87.
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work should be systematic, in order to achieve the planned goal, to
be effective. The Directory places special responsibility in this regard
on parish priests®!.

One important element of the situation in which we are to read
the message of the new General Directory for Catechesis is the in-
itiated reform of education, which is very fundamental in nature.
The creators of the reform set for themselves the goal of restoring
the educational character of the school. The authors of the reform
propose the renewal of education by means of three measures taken
towards the teaching curricula, i.e. “slimming down”, pluralism and
adaptation to local needs®.

The philosophy of education is supposed to change at different stag-
es of teaching. In grades I-III of primary school, education will be in-
tegrated. In grades IV-VI, the integration of subjects will take the form
of block teaching. Traditional subjects will appear only in lower sec-
ondary school, while high school and vocational school will be more
specialised®®. One important novelty will also be the so-called modular
educational paths, during which teachers of various subjects will pres-
ent knowledge on a highly specific topic, which is important for pupils.
In addition, the content of these paths would be implemented as part
of various subjects. Religion cannot be excluded from this group, if it
is to fulfil the task set in the General Directory for Catechesis, so that it
is an element of the necessary interdisciplinary dialogue®*.

Paths suitable for integration with the religion curriculum include
pro-health education, ecological education, reading-media educa-
tion, and paths concerning European integration, as well as Polish
culture against the background of the Mediterranean tradition®.

311bid., p. 225.

32 Tomasik, Nowe wyzwania, pp. 254-255.

33 Idem, Nauka religii wobec reformy programéw nauczania w polskiej szkole,
“Bobolanum”, 1999, No. 1, pp. 195-196.

34 General Directory for Catechesis, No. 73.

35 Tomasik, Nauka religii, pp. 206-208.
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The education reform also introduces new subjects. It is worth
emphasising the fact that philosophical education has been restored
to the school. This is consistent with the postulates of many teach-
ers’ communities, as well as with the postulates contained in Church
documents, especially the encyclical of John Paul II Fides et ratio®®.
According to the Pope, philosophical education is useful in the search
for one’s own self-awareness. Nowadays, philosophy is a platform for
dialogue between followers of different religions and worldviews®’.

The creation of a new school structure requires that religious ed-
ucation also find its own place within it. The reform of the curricula
will be more decentralised than before. First, it is necessary to ap-
prove the core curriculum of religious education, which constitutes
a starting point, presenting the canon of content that each newly
created curriculum should contain. The curricula created on the ba-
sis of the core curriculum should present the tasks and objectives
of education, the content scope, methodological solutions, as well
as planned implementation measures®,.

The school reform represents a great and unique opportunity
for improvement, which breaks down the old, stagnant structures
of the totalitarian state. It is to transform schools from reservations
of the Communist ideology into modern educational institutions,
which is why it should be supported, because it was undertaken for
the benefit of those to whom Christ and the Church send catechists
to proclaim the Gospel®’.

3. General Directory for Catechesis of 2020

On 25 June 2020, a new General Directory for Catechesis was
announced in the Vatican, which reminds that the catechist is to be

36 Idem, Encyklika “Fides et ratio” jako inspiracja do wychowania katolickiego,
“Katecheta”, 43(1999), No. 2, p. 11.

37 John Paul II, Encyclical Fides et Ratio, Tarnéw 1998, p. 60.

38 J. Szpet, Tworzenie programu nauki religii, “Katecheta”, 43(1999), No. 3, pp. 7-8.

3% Tomasik, Nowe wyzwania, p. 257.
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a witness of faith, and catechesis is to be an important element of
evangelisation. This document updates the previous Directory, issued
by the Holy See in 1997. The new Directory indicates that every
Christian is a missionary and that the Church should seek new ways
of communicating the faith in the face of challenges posed by the dig-
ital world and the globalisation of culture®.

This new document was prepared by the Pontifical Council for
New Evangelisation. Its chairman, Archbishop Rino Fisichella, said of
the document: “The new Directory adapts to what Pope Francis says
about catechesis in the Exhortation Evangelii Gaudium. The Pope
wants kerygmatic catechesis. Therefore, our entire Directory is guid-
ed by this intuition. This means that evangelism and catechesis must
form a single whole. Catechesis, in fact, is one of the stages of evan-
gelisation; it is not an alternative to it. Catechesis is a great process
that takes place in various areas, from the liturgy to the testimony
of charity, from personal prayer to the moral dimension. However,
we want its strongest element in this great process of catechesis to
be the first proclamation of Jesus Christ”*!,

The new Directory for Catechesis is divided into three parts.
The first concerns the role of catechesis in the evangelising mission
of the Church. It reminds, among others, of the proper preparation
of catechists. The document emphasises that it is the catechists who
are to be credible witnesses of the faith. They are not only to engage
in catechising, but to actually be catechists.

The second part of the document shows in a special way the im-
portance of the family, which actively participates in catechesis and
is a natural place where faith is lived. The family not only teach-
es children the faith, but above all provides testimony of it itself.
The Directory also recalls the basic duties of the Bishop in this re-
gard. The President of the Pontifical Council for New Evangelisation

40 https://www.fronda.pl/a/nowe-dyrektorium-o-katechizacji-wiecej-ewange-
lizacji, 146342.html [accessed 25.06.2020].
“11bid.
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said: “The Directory reminds the bishops what their task is. It is to
them that this Directory is addressed in the first place. In order to re-
alise the important role played by bishops in catechesis, it is enough
to recall some of the most important historical figures. Let us men-
tion the catecheses of Cyril of Alexandria, Ambrose, Augustine, and
Rufus of Aquileia. Their example puts us to shame. These bishops
knew that catechesis was their special task. In this light, the Directory
gives bishops indications on the pedagogy of catechesis, as well as
new content, situations that we find in contemporary globalised cul-
ture and which the Church must address”*.

Part three of the new Directory for Catechesis concerns catechesis
in the particular Churches. It also speaks of Catholic schools, which
should increasingly become “communities of faith”. Moreover,
the importance of teaching religion in schools is emphasised be-
cause students have the right to receive a comprehensive education
that also takes into account the spiritual aspect of the human being.
The document also addresses the challenges posed by digital cul-
ture: “this document also constitutes an attempt to respond to this
new phase of world culture. This primarily relates to digital culture,
where time and place change very quickly. This requires us to have
a better connection with the culture of our young people, who were
born in the digital world. Our formation and pedagogy must take
this into account”3,

4. Catechetical Directory
of the Catholic Church in Poland of 2001

The Catechetical Directory of the Catholic Church in Poland,
describing the situation of catechesis, is addressed to the whole
Church in Poland, in particular to those who are responsible for
the work of catechesis. This document presents a theological and

42 https://kuria.pl/katecheza/aktualnosci/Nowe-dyrektorium-o-katechizacji-
wiecej-ewangelizacji_4134 [accessed 26.06.2020].
4 https://www.vacitannews.va/pl.html [accessed 25.06.2020].
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pastoral reflection on catechetical activity. The objective is to spec-
ify sometimes very general indications given in the documents
of the universal Church to the catechetical situation in Poland.
According to Cardinal K. Nycz, “the Polish catechetical directo-
rate attempts to face the new catechetical reality of the Church in
Poland after 1990. Its determinant is the presence of catechesis of
children and young people in school. Starting from the theologi-
cal assumption that the subject of catechesis is the whole Church,
the Polish Directory describes all places of catechesis, from
the family through the parish to the school. Analysing the situation
of catechesis in Poland, the Directory draws on the experiences
of the universal Church and the experiences of countries where
religious instruction is present in schools. However, it does not
want to copy foreign solutions, because the situations in the indi-
vidual Churches differ significantly**.

This document highlights the importance of a two-way ap-
proach to catechesis, both in the natural and supernatural as-
pects. This stems from the fact that catechesis is at the same time
the work of God and of man. It should therefore be understood, on
the one hand, in the context of God’s gift to man, and on the other
hand, in the context of the free response that the catechised person
is to give. At the same time, it was emphasised that this approach
stems from the understanding of catechesis both in the dimension
of a gift and of a task that the Church receives*. The result of cat-
echesis understood in this way is to respect the twofold principle
of fidelity, i.e. fidelity to God and fidelity to man. This principle
stems directly from the primary goal of catechesis, that is, to bring
us to communion with Jesus. It should also be taken into account
during the implementation of the individual tasks of catechesis, as

44 K. Nycz, Wstep, in: Konferencja Episkopatu Polski, Dyrektorium kateche-
tyczne Kosciola katolickiego w Polsce, Krakéw 2001, p. 10.
4 Polish Directory for Catechesis, No. 31.
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well as permeate all the content and methodological elements of
catechesis*.

In the context of the assumptions underlying the creation
of the Catechetical Directory of the Catholic Church in Poland,
Father R. Murawski writes that “the Directory pays special atten-
tion to three issues: The situation of the Polish family, the influ-
ence of the media and the world of culture. The need to seek and
create new forms of adult catechesis, which is the central form of
the Church’s catechesis, is emphasised. All other forms of catechesis
should be directed toward it. One of the signs of the time, that can-
not be ignored but must be taken into account in the catechetical
ministry, are the ecclesial groups, associations and movements.
They constitute an important place of catechesis and a significant
complement to religious teaching at school. The Directory also
draws attention to the continuing significant place of the parish in
the catechetical ministry of the Church”#. The emphasis on the need
for revealing to the catechised persons the actuality of the salvif-
ic message both in the liturgy and in the sacraments administered
by the Church should be considered a catechetically important ele-
ment. These actions are intended to lead the recipients of catechesis
to understand that God’s salvific message acquires its full meaning
when the listener asks him-/herself about the effects that the mes-
sage of salvation has on their life*.

Another issue highlighted in the Catechetical Directory of
the Catholic Church in Poland is the participation of the whole
Church in the catechetical proclamation of the salvific message.
It is also pointed out that responsibility for this work is assumed

4 A. Rayzacher-Majewska, Dyrektorium katechetyczne Kosciota katolickiego
w Polsce z roku 2001, “Studia Katechetyczne”, 2017, No. 13, pp. 51-64.

4 R. Murawski, Dyrektorium katechetyczne Kosciola katolickiego w Polsce,
in: Katecheza wobec wyzwan wspdlczesnosci, edited by R. Czekalski, Plock 2001,
pp. 74-75.

48 7. Marek, Chrystocentryzm katechezy. Do czego zmierzamy?, in: W poszuki-
waniu ksztattu katechezy, edited by B. Klaus, Tarnéw 2000, pp. 74-78.
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by the communities in which the catechised persons live. Natural
catechetical environments are most often the family, the parish
and the school. Therefore, there is a need to take actions leading to
the widest possible cooperation in the management of the processes
of education of all these communities®. It is also widely accepted
that — although the family carries the primary responsibility to guide
processes of education and upbringing, including upbringing in
the faith — in fact, in many cases parents are too weak to fully cope
with the task of serving as catechists for their children®®. That is why
there is much talk about the need to support the family by other
communities, especially schools and parishes®!.

For these reasons, the Church has high hopes for its presence in
the school, which it considers to be one of the most important plac-
es in which it carries out its catechetical ministry. This fact poses
new challenges to school catechesis, which should be considered in
several categories as the difficulties that the Church faces in bring-
ing the Gospel to the school environment. Among these difficulties,
technical obstacles are most often mentioned, such as: discipline
in the classroom and the low interest of some students in matters
of faith. In view of these difficulties, it is also necessary to speak
of the opportunities offered by school catechesis®2. In addition, in
the teaching of religion at school, one must see the possibilities of
confronting one’s own experiences with the message of salvation
proclaimed by the Church, as well as with the experiences and re-
flections of others®.

4 S. Dziekonski, Wspélpraca srodowisk katechetycznych, AK, 142(2004),
3(571), pp. 490-513.

50 J. Szpet, Podstawa programowa katechezy, in: Przeslanie dokumentéw kat-
echetycznych Kosciota w Polsce, edited by S. Dziekonski, Warszawa 2003, pp. 35-37.

51R. Murawski, Polskie Dyrektorium katechetyczne o nauczaniu religii w szkole,
AK, 142(2004), vol. 3(571), pp. 480-489.

52 K. Nycz, Szkola miejscem katechezy, in: Przestanie dokumentéw kateche-
tycznych Kosciota w Polsce, pp. 14-15.

53 A. Exeler, Katechese in unserer Zeit. Themen und Ergebnisse der 4
Bischofssynode, Miinchen 1979, p. 53.
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Despite so many advantages of teaching religion at school,
it has been observed that this teaching usually does not fulfil
all the tasks that the Church sets for catechesis®*. In the under-
standing of the Church, the teaching of religion at school is one
of many ways of conveying the message of salvation. Therefore,
the school is considered one of the many environments that trans-
mits the good news of salvation, which means that catechesis
in the school fulfils only a part of all the tasks facing catechesis.
Based on the understanding of the importance of this problem,
the Polish Catechetical Directory introduced the postulate of sup-
plementing and continuing the school teaching of religion with
other directions of catechetical pastoral care for children, young
people and adults®. The parish has also been considered a spe-
cial place of such activity, as it remains the fundamental place for
catechesis, especially that of Christian initiation closely linked to
the sacraments of Christian initiation, and participation in the life
and activity of the Christian community>®.

The Christian community, i.e. the Church itself, is the first cate-
chist, as well as a condition, a natural place, and the addressee and
purpose of catechesis. It is associated with the sacraments celebrated
by the Church and the processes of Christian initiation. Catechesis
understood in this way is to enable the catechised persons to iden-
tify with the community of believers, as well as to join in the acts of
love performed by it*’.

Participation in the processes of upbringing in the faith itself can-
not consist in correcting or repeating or duplicating all that the cat-
echised person encounters in school during catechesis. Rather, it is

54 General Directory for Catechesis, No. 73.

55 Polish Directory for Catechesis, p. 8.

56 1bid., p. 13.

57K. Misiaszek, Katecheza parafialna, in: Wokdt katechezy posoborowej. Ksiega
pamiqgtkowa dedykowana ks. Biskupowi Gerardowi Kuszowi, wyktadowcy Wydzialu
Teologicznego Uniwersytetu Opolskiego z okazji 65. rocznicy urodzin, edited by
R. Chatupniak et al., Opole 2004, pp. 202-203.
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about taking complementary actions, that is, doing everything that
catechesis at school is not able to do. These activities are described
both in the Core Curriculum and in the Curriculum of Religious
Instruction of the Commission for Education of the Polish Bishops’
Conference®®.

5. The core curriculum of the catechesis
of the Catholic Church in Poland of 2010

One of the three basic documents for catechetical activity, pub-
lished in 2001, is the Core curriculum of the catechesis of the Catholic
Church in Poland. This document was redrafted and republished in
2010, in accordance with the new core curriculum for teaching of
children and adolescents. It is derived from the catechetical docu-
ments of the universal Church.

Changes in the core curriculum of general education required
modification of the core curriculum of catechesis. The amendment
to the catechetical document concerns the task of writing the con-
tent in the language of the student’s requirements, as well as adapt-
ing the content of teaching to changes in particular subjects, mainly
at the third and fourth educational stages. This is a consequence
of the assumed assumptions that catechetical documents should be
written in a language that is understandable for educational struc-
tures and analogous to that of the core curriculum of general edu-
cation. The requirement to correlate religion lessons with the entire
school education was also taken into account®. The second motive
justifying the amendment of the Core Curriculum of Catechesis is
the need to correct the noted shortcomings in the previous Core
Curriculum of Catechesis of the Catholic Church of 2001. Nine years

8 A. Rayzacher-Majewska, Dyrektorium katechetyczne, pp. 51-64.

5 P. Tomasik, Informacja na temat przewidywanych zmian w programach
i podrecznikach katechetycznych, “Katecheta”,

53(2009), No. 6, p. 72.
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of functioning of the catechesis programme documents revealed
some of their shortcomings or weaknesses®°.

As a result of changes related to the reform of education, the need
arose to adapt programmes and textbooks to the personal develop-
ment of students. This became necessary in the face of the educa-
tion reform, which introduced a lowering of the age of compulsory
education. The reduction of the age of compulsory education was
introduced pursuant to the Act of 19 March 2009 amending the Act
on the education system and certain other acts, which introduced
the popularisation of pre-school education®. As a result of this pro-
vision, starting from 2011 all five-year-old children were obliged to
enrol in one-year pre-school preparation. As a consequence of that,
children started going to school a year earlier.

If we were to accept the assumption that according to the core
curriculum of the general education, a child is only supposed to
start studying writing and reading in the first grade, the existing
textbooks proved inadequate. They required modifications so that
they could be understandable and feasible for students starting
to learn to write and read. One visible sign of adaptation to new
challenges is the postponement of the time when the child receives
the First Holy Communion from 2nd grade to 3rd grade. The change
in the time of the child’s First Holy Communion required a reformu-
lation of programmes and textbooks for the first and second educa-
tional stages®2.

The core curriculum of the catechesis draws attention to the di-
verse level of religiosity of students. The document states that many
students have not reached the maturity appropriate for their age.

50 Tbid.

61 Amendment of the Education System Act of 22 February 2009, adopted by
the Sejm on 19 March 2009 (Journal of Laws of 2009, No. 56, Item 458).

62 7. Marciniak, O potrzebie reformy programowej ksztalcenia ogélnego,
in: Podstawa programowa z komentarzami, vol. 1: Edukacja przedszkolna i wczesno-
szkolna, Warszawa 2009, p. 11.
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This is a very important statement, encouraging the creation of
programmes and textbooks appropriate to the level of students’ re-
ligiosity®. According to the core curriculum of catechesis, during
the lower secondary school period, students experience religious
doubts, giving rise to religious instability; they reject authority and
are critical of the Church and the clergy. One example of a good re-
sponse to these challenges to evangelisation are textbooks edited by
a team under the direction of Fr. Piotr Tomasik — for the 1st grade
of lower secondary school Twoje Stowo swiatlem na mojej drodze
(Your Word is a light on my path) and for the 2nd grade Ty sciezke
gycia mi ukazesz (You will show me the path of life)®*.

A significant change in the new core curriculum of catechesis is
the expression of the goals and content of teaching in the language
of the student’s requirements, which results from the need to write
the document in a language analogous to the language of the core
curriculum of general education. According to A. Zellma, “It should
be said that the educational requirements in the teaching of religion
are determined by changes in the knowledge and skills of students,
as described from the point of view of the catechist. They constitute
a specification of the content, which is why they are referred to
as ‘specific requirements’. Educational requirements understood in
this way are an essential element of the planning of education (in-
cluding religious education), with a clear consideration of the pro-
jected results. As such, they should serve the teaching and learn-
ing of the catechised persons in the course of religion classes and
at home, as well as the testing and evaluation of acquired knowl-
edge and skills. Therefore, they should be formulated in curriculum
documents, and described as expected, measurable achievements

63 E. Osewska, J. Stala, Podstawa programowa katechezy Kosciota katolic-
kiego w Polsce z dnia 8 marca 2010 roku — kontekst i przyczyny, Krakéw 2010,
pp. 58-60.

64 p. Tomasik, Koniecznos¢ zmian programowych w nauczaniu religii?,
“Katecheta”, 53(2009), No. 12, pp. 42-43.
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of the student, along with a determination of the type and degree of
mastery of knowledge and skills”®.

Two advantages of formulating content in the form of student
requirements, which increase the effectiveness of teaching, should
be emphasised. This is due to the fact that the subject of teach-
ing becomes the specific contents and skills that are to be required.
Content written in the form of requirements is measurable, which
facilitates the process of verification and evaluation of the level of
their mastery and acquisition, having an impact on the learning out-
comes. Specific requirements for the student expressed in the form
of goals of the lesson units help both the teacher and the student.
The teacher can better control the teaching activities, and it is easier
for the student to learn when they know what is required of them.
Clearly stating the requirements to students is an expression of re-
spect for their subjectivity in teaching and motivates the student to
make more effort®®. It is worth noting that in the amended core cur-
riculum of catechesis, the authors define the content to be memo-
rised. This is a novel element of the document in comparison with
the core curriculum of catechesis of 2001. This kind of recommenda-
tion occurs in the first stage of education in grades I-III, where con-
crete prayers or truths of Catholic teaching to be learned by heart
are clearly indicated. Such a solution helps in preparing the child for
the first Holy Communion®.

One important direction of the revision of textbooks is the area
of correlation of religion classes with other school subjects. With
the amendment of the core curriculum of general education, there

65 A. Zellma, Nowa jakos¢ planowania wymagan edukacyjnych w szkolnym
nauczaniu religii — szanse i bariery. Analizy w $Swietle znowelizowanej Podstawy
programowej katechezy Kosciota katolickiego w Polsce, “Katecheta”, 54(2010), No. 9,
p. 9.
66 M. Gogolik, Istotne zmiany w podstawie programowej katechezy Kosciola
katolickiego w Polsce, “Katecheta”, 55(2011), No. 6, p. 6.

7 http://wodnskierniewice.eu/images/pliki/wmo/36,/2.3.pdf [accessed
10.02.2021].
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were changes in the teaching of subjects, especially at the third and
fourth educational stages. The reform involved the introduction of
the majority of general education subjects in lower secondary school
and in the first grade of high school, while in the higher grades there
was specialisation related to the preparation for the school-leaving
examination. Students in high school and technical upper second-
ary schools take one type of compulsory subjects, while the remain-
ing knowledge is acquired by choosing supplementary subjects.
The changes introduced in the teaching curricula forced appropriate
modifications in the core curriculum of catechesis and, consequent-
ly, in the programmes and textbooks. The content of school subjects
according to their new distribution should be taken into account
in religious teaching. Therefore, the core curriculum of catechesis
referenced the content of school subjects at the upper secondary
school level with the following division: correlation of religious in-
struction with school education in high school and technical upper
secondary schools in the basic and extended scope, as well as in
supplementary subjects and correlation of religious instruction with
school education in the basic vocational school. Correlation with
educational paths, which were removed from school teaching as
a result of the reform, was abandoned®®.

In view of the aforementioned significant changes in the third
and fourth educational stages, the correlation of religion classes
with other subjects should assume both an integrating and a com-
plementary function. Issues related to the amendment of the core
curriculum of catechesis of the Catholic Church in Poland show
important areas of change in the curricula and textbooks for teach-
ing religion at school. This is an expression of the Church’s con-
stant concern for the quality and effectiveness of teaching and reli-
gious education in schools. This concern is reflected in the fact that
during the functioning of the last core curriculum of catechesis of

68 Tomasik, Koniecznos¢ zmian, pp. 42-43.
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2001, as many as 6 curricula, 94 textbooks and almost 5,400 cat-
echeses were developed®’.

6. The core curriculum of the catechesis
of the Catholic Church in Poland of 2018

In 2015, the Ministry of National Education announced plans
of reform of the education system, which also led to changes in
the curriculum. On 30 January 2018, the Minister of National
Education Anna Zalewska signed a regulation on a new core curric-
ulum of general education for a four-year high school, a five-year
upper secondary technical school, and a two-year second degree
sectoral vocational school. The new core curriculum for secondary
schools has been in effect in first grades since the 2019/2020 school
year’®. As a result of the new educational reform, primary school
returned to its eight-year cycle, while teaching in general secondary
schools to a four-year cycle, and in technical schools - to a five-year
cycle. In addition, vocational education was restored in the form
of second-degree vocational schools. The compulsory schooling
age is set at 7 years old. P. Tomasik notes that “[...] the school
reform demands [...] a slightly different approach to the work
of teachers and schools. The postulate of restoring the axiologi-
cal dimension of education remains valid. It is necessary to break
with political correctness, which imposes increasingly constricting
norms on the teacher, parents and students. There is also a need
for more common sense in assessing the various anti-discrimina-
tion measures, often damaging the rights of parents and religious
institutions. Finally, and perhaps most importantly, we need a calm

% T. Panu$, Nowe dokumenty katechetyczne — nowe szanse, nowe obawy,
in: 20 lat mineto. Materiaty z IX spotkania dyrektoréw wydziatéw katechetycznych,
Krakéw 2010, p. 69.

70 Regulation of the Minister of National Education of 30 January 2018 on
the core curriculum of general education for high school, technical upper second-
ary school and second degree sectoral vocational schools (Journal of Laws of 2018,
Item 467), http://www.dziennikustaw.gov.pl/DU/2018/467 [accessed 8.07.2018].
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conversation about school, about education, setting aside the emo-
tions that accompany any attempts at change in Poland””’.

The works of Polish catechists, who took steps to prepare a new
curriculum of catechesis of the Catholic Church in Poland, fit in with
the context of the creation of a new core curriculum of general edu-
cation. Bishop M. Mendyk appointed a team tasked with designing
the core curriculum of catechesis. It consisted of 22 people divided
into five working groups: for pre-school, for grades I-IV of primary
school, and for grades V-VIII. On 8 June 2018 in Janéw Podlaski, dur-
ing the celebrations of the 200th anniversary of the Diocese of Siedlce
and of the 379th plenary meeting of the Polish Bishops’ Conference,
which was held on the occasion, the bishops approved the new core
curriculum of catechesis of the Catholic Church in Poland”2.

The new core curriculum adopts a new educational division: three
stages of four grades each. Grades I-IV are the preparatory cycle for
First Communion and the sacrament of Penance and Reconciliation,
as well as the post-Communion stage. The second stage is grades
V-VIII and includes at first more remote, and then closer preparation
for confirmation. Secondary school, on the other hand, involves edu-
cation for Christian adulthood, deepening of knowledge of the Bible
and Church tradition, and shaping of the ecclesial identity combined
with undertaking of preparation for apostolic activities.

The development of the idea of Polish catechetical curricula is an
ongoing process. The subjects of this process are students, teachers,
experts, as well as entire communities for whom education is a mis-
sion of sorts. The Polish catechetical community, which has always
participated in educational transformations, is a part of this trend”>.

7t A. Wotkiewicz, Gtéwne idee polskich programéw katechetycznych, Krakéw
2018, p. 214.

72 Konferencja Episkopatu Polski, Podstawa programowa katechezy Kosciola
katolickiego w Polsce (Polish Bishops’ Conference, Core curriculum of catechesis of
the Catholic Church in Poland), Czestochowa 2018.

7*Wotkiewicz, Gléwne idee, pp. 215-216.
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The Code of Canon Law of 1983 provides guarantees of reli-
gious freedom in the individual and communal dimension. It states
that the teaching of religion is one of the most important tasks of
the Church’*. The Catholic Church is internally governed by canon
law. The system of these norms comprehensively regulates all
spheres of the life of the Church. However, under state law, canon-
ical norms do not apply automatically, but may have legal effect if
a competent state authority so decides. One example of the applica-
tion of Canon law under Polish law are some regulations in the field
of teaching of religion in public schools, such as: preparation of
teaching content, qualifications of teachers of religion, as well as
supervision of the church authorities over its implementation.

To sum up, the teaching of religion in public schools is one of
the areas which, by their very nature, are of interest to both state
and ecclesiastical authorities. The settlement of such cases should
in all circumstances be subject to agreement between the State and
churches and religious associations.

74 Krukowski, Konkordat polski, p. 14.
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CHAPTER IV

FREEDOM OF CONSCIENCE
AND CONFESSION AND THE TEACHING OF
RELIGION IN THE LIGHT OF JURISPRUDENCE
OF THE EUROPEAN COURT OF HUMAN RIGHTS

Freedom of conscience and religion is guaranteed in Article
9 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter also: “ECHR” or “the
Convention”), a document drawn up within the Council of Europe and
signed by all the countries belonging to this organisation. The body
set up under the Convention is the European Court of Human Rights
(hereinafter also: “ECtHR” or “the Court”), which has jurisdiction to
hear complaints for violations of the Convention guarantees by States-
Parties!. The judgments of the European Court of Human Rights are
binding on the States that are party to the given proceedings. If a vio-
lation of rights under the Convention is established, a compensation
is awarded, but the State which violated the given right is also obliged
to remove the reason for the infringement, e.g. by changing its law.
It is worth adding that the judgments of the ECtHR are indirectly
binding on each State Party, based on the presumption that in a simi-
lar case the position of the Court would be identical?.

1J. Holda, Z. Hotda, D. Ostrowska, J.A. Rybczyniska, Prawa cztowieka. Zarys
wykladu, Warszawa 2008, pp. 59-61.
21bid., p. 64.
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From the perspective of the school, Article 9 of the Convention
means that “programmes of study of religion may not express an
axiological preference for the religion which is dominant in a given
country, which emphasises the superiority of that religion and which
may influence the minds of children, who are by their very nature
trusting in the message presented by the teacher™. In accordance
with the views of the ECtHR, religious education at school should
provide the opportunity to get acquainted with the dogmatics and
cultural heritage of a given religion (i.e. that it does not have to be
equivalent to religious studies), but should also prepare for life in an
open, pluralistic society, which is diverse in many respects, includ-
ing in terms of religion and worldview.

1. Article 2 of Protocol No. 1 to the Convention
for the Protectionof Human Rights
and Fundamental Freedoms

The European Court of Human Rights in a number of judg-
ments that related to human rights violations in connection with
the functioning of the education system, in addition to Article
9 of the Convention for the Protection of Human Rights and
Fundamental Freedoms?, also invoked Article 2 of Protocol No. 1
to the said Convention. The referenced article provides as follows:
“No person shall be denied the right to education. In the exercise
of any functions which it assumes in relation to education and
to teaching, the State shall respect the right of parents to ensure
such education and teaching in conformity with their own reli-
gious and philosophical convictions”. This article constitutes a lex

3L. Garlicki, Religia a szkota publiczna (na tle aktualnego orzecznictwa strasbur-
skiego), in: Pro bono Reipublicae. Ksiega jubileuszowa Profesora Michata Pietrzaka,
edited by P. Borecki, A. Czohara, T.J. Zielifiski, Warszawa 2009, pp. 247-248.

4 Convention for the Protection of Human Rights and Fundamental Freedoms,
done at Rome on 4 November 1950, subsequently amended by Protocols Nos. 3, 5 and
8 and supplemented by Protocol No 2 (Journal of Laws of 1993, No. 61, Item 284).
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specialis in relation to Article 9 of the Convention, according to
which freedom of thought, conscience and religion includes, inter
alia, freedom of teaching®. The ECtHR has repeatedly stressed
the importance of the right of parents to educate and teach their
children according to their own beliefs. In its Judgment in Kjeldsen,
Busk, Madsen and Pedersen v. Denmark, the Court held that “it is
in the discharge of a natural duty towards their children — par-
ents being primarily responsible for the ‘education and teaching’ of
their children — that parents may require the State to respect their
religious and philosophical convictions™®. It also noted that parents
have the right to “advise their children and perform their natural
parental function as educators in order to guide them along a path
consistent with their own religious beliefs™”.

Bearing in mind the importance of the emphasised right of par-
ents, it should be remembered that according to the wording of
Article 9 of the Convention, freedom of conscience and religion is
enjoyed by everyone, including minors. However, it must not be
forgotten that the second sentence of Article 2 cannot be interpret-
ed in isolation from the first sentence, which concerns the right
to education. In the Judgment in the case of Cambell and Cosans
v. the United Kingdom, the ECtHR stated that the interpretation
of the entire article is significantly influenced by its first sentence,
where the right to education was expressed. Therefore, the right of
parents to raise their children on the basis of their beliefs cannot
contradict it®. The right of parents to educate and teach their chil-
dren according to their own convictions, referred to in the second

5> K. Warchatowski, Prawo do wolnosci mysli, sumienia i religii w Europejskiej
Konwencji Praw Cgzlowieka i Podstawowych wolnosci, Lublin 2004, p. 187.

¢ Judgment of the European Court of Human Rights of 7 December 1976 in
the case of Kjeldsen, Busk, Madsen and Pedersen v Denmark (applications nos.
5095/71; 5920/72; 5926/ 72), § 52.

71bid., § 54.

8 Judgment in the case of Lautsi v. Italy of 3 November 2009 (application
No. 30814/06).
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sentence of Article 2 of the Protocol, is not absolute, and the rights
vested in the child, according to Article 9 of the Convention and
the first sentence of Article 2 of the Protocol, set the limits for its
implementation. K. Warchatowski, referring to Article 2, stated that:
“the state is obliged both to respect the rights of parents in the field
of education and to protect the interests of the child [...]. The child
therefore has the right to freedom of thought, conscience and reli-
gion, and parents have the right to direct the child and to provide
care over their exercise of their freedom™.

2. The case of Lautsi v. Italy

When considering the content of Article 9 of the European
Convention on Human Rights — which guarantees the right to free-
dom of thought, conscience and religion — reference should be made
to the case law of the Court. One case widely commented on within
academic writings dedicated to the Court’s judgments was Lautsi
v. Italy’. In her application to the Court, Soile Lautsi complained,
on behalf of herself and her children, that the presence of a crucifix
in a public school class violated, in her view, the freedom of belief
and religion protected by Article 9 of the Convention and Article 2
of the additional protocol.

After a negative decision of the school’s management the case
was dealt with by the Supreme Administrative Court. In the course
of the proceedings, Ms Lautsi demanded the removal of the cru-
cifixes, arguing that the presence of religious symbols in a public
school is incompatible with the principle of secularism and the im-
partiality of the ideological state authority. The applicant referred to

®Warchatowski, Prawo do wolnosci, p. 95.

10 http://bip.ms.gov.pl/pl/prawa-czlowieka/europejski-trybunal-praw-czlow-
ieka/orzecznictwo-europejskiego-trybunalu-praw-czlowieka-orzeczenia-eu-
ropejskiego-trybunalu-praw-czlowieka-w-prawach-dotyczacych-innych-panstw/
[accessed 8.07.2022].

1 Convention for the Protection of Human Rights and Fundamental Freedoms.
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the provisions of the Italian Constitution, which refer to the principle
of state secularity and impartiality of the state administration, Article
9 of the Constitution and Articles 3 and 19, as well as Article 19 of
the European Convention on Human Rights. She also claimed that
there had been a violation of religious freedom in the sense of not
being subject to the influence of any religious system. On 17 March
2005, the court issued a ruling rejecting Lautsi’s allegations. The ad-
judicating panel stated that “the cross is a symbol of Italian histo-
ry and culture [...], identity, as well as a symbol of the principles
of equality, freedom and tolerance and the secularity of the state”!2.

In her complaint to the Court, the applicant raised an objection
to infringement of Article 9 of the Convention in conjunction with
Article 2 of Additional Protocol to the Convention, which states that
“No person shall be denied the right to education. In the exercise
of any functions which it assumes in relation to education and to
teaching, the State shall respect the right of parents to ensure such
education and teaching in conformity with their own religious and
philosophical convictions”!3,

The Court agreed with the applicant, stating that the suspension
of the symbol of the Christian religion in schools violates the right of
parents to raise their children in accordance with their own beliefs,
violating the religious freedom of students of a non-religious school.
Moreover, it stated that the cross hanged in the classrooms, which
was impossible not to notice, could be perceived by the students as
a religious symbol and could induce them to believe that education is
conducted in an environment with a clear religious character. This, in
turn, could interfere with those students who profess other religions
or non-denominational persons (especially if they are in a minority)*.

12 Judgment of the Administrative Court for Veneto of 11 March 2005, Gazz.
Uff.1110.

Bhttps://www.echr.coe.int/documents/convention_pol.pdf [accessed 12.07.2022].

14T, Szczech, Czy wolnos¢ religijna jest wolnosciq od religii? Sprawa Lautsi
przeciwko Witochom a kryzys wolnosci religijnej w Europie, Wroctaw 2011, p. 400.
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As part of the appeal procedure, the Italian government submit-
ted a request to refer the case to the Grand Chamber, which was sup-
ported by as many as twenty member states of the Council of Europe.
The Grand Chamber began its analysis of the problem by pointing
out that in those countries where the organisation of the school envi-
ronment is a matter for public authorities, this task must be seen as
a function of the State in the field of education and teaching within
the meaning of the second sentence of Article 2 of Protocol No. 1.
Consequently, the decision to place or not to place crosses in the class-
rooms of public schools is a manifestation of the State’s exercise of
its functions in the field of education and teaching!®. In addition,
the Court noted that although the cross is mainly a religious symbol,
no evidence has been submitted indicating that the display of reli-
gious symbols on the walls of classrooms in any way affects students,
and therefore the existence of their impact on young people whose
beliefs are not yet fully formed cannot be reasonably invoked*®.

It is worth noting that States Parties to the Convention have
a margin of freedom in the assessment of the scope of their efforts to
combine their functions in the field of education and teaching with
the need to respect the right of parents to ensure that their children
are educated in accordance with their own religious and philosophical
convictions. Therefore, the decision whether or not crosses should be
placed in public school classrooms is also within the margin of dis-
cretion of the respondent State. The correctness of the Court’s po-
sition is confirmed by the lack of consensus among European states
on the issue of displaying religious symbols!”. Furthermore, the Court

15 M. Piechowiak, Negatywna wolno$¢ religijna i przekonania sekularystyczne
w Swietle sprawy Lautsi przeciwko Wtochom, “Przeglad Sejmowy. Dwumiesiecznik”,
19(2011), No. 5(106), p. 37.

16 Cf. Judgment in the case of Lautsi v. Italy, para. 48.

7 A. Kuna, Wolnos¢ sumienia i wyznania w swietle orzecznictwa Europejskiego
Trybunatu Praw Czlowieka i polskiego Trybunatu Konstytucyjnego, in: Ochrona
praw czlowieka w wymiarze regionalnym, edited by M. Marcinko, Krakéw 2012,
pp. 122-126.

- 120 -



3. THE caSE OF GRZELAK V. POLAND

noted that the effects of the visibility of Christianity resulting from
the placement of crosses in classrooms must be considered from an
appropriate perspective. Firstly, the presence of the cross is not associ-
ated with mandatory teaching about Christianity and, secondly, Italy
opens the school environment to other religions as well. In schools
it is not forbidden for students to wear Islamic headscarves or other
items of clothing with religious connotations. Alternative solutions
are being introduced that make it possible to adapt the teaching sys-
tem to the practices of religious minorities, e.g. the beginning and end
of Ramadan are celebrated.

In the judgment of 18 March 2011, the Grand Chamber over-
turned its earlier position, finding that the suspension of the cross
in public schools ultimately did not constitute a violation of
the European Convention on Human Rights and Fundamental
Freedoms. In the light of the foregoing, the Court found that neither
Article 9 nor Article 2 of Protocol No. 1 has been infringed in respect
of the applicant, Soila Lautsi®.

3. The case of Grzelak v. Poland

Among the complaints handled by the ECtHR and submitted against
Poland, particular attention should be paid to the ones concerning
Article 9 of the Convention due to the fact that they had the great-
est impact on changes in Poland. The applicant, Mateusz Grzelak, as
well as his parents, who are agnostics, accused the Polish state of not
organising ethics lessons. Religion lessons are scheduled for the middle
of the day, between compulsory classes. The applicant parents unsuc-
cessfully reported their son’s willingness to participate in ethics classes
in all school facilities where the boy attended at individual stages of
education, as well as in educational institutions®. The applicants fur-
ther argued that the son had been discriminated against, as well as

18 Cf. Judgment in the case of Lautsi v Italy, Grand Chamber, paras. 76-77.
19 Judgment of the ECtHR of 15 June 2010 in the case of Grzelak v. Poland
(application No. 7710/02), § 7.
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physically and mentally harassed by other students, on account of not
attending religious classes?’. Mateusz Grzelak also alleged that Article
9 of the Convention had been violated with regard to him due to
the lack of an assessment grade in the religion/ethics section?'.

The lack of positive actions on the part of the educational au-
thorities, aimed at providing the applicant with the opportunity
to participate in ethics classes, was dictated by the wording of § 3
(2) in connection with § 2 (1-3) of the Regulation of the Minister
of National Education of 14 April 1992 on the conditions and man-
ner of organising religious education in public schools??. According
to this regulation, alternative ethics classes may be conducted if at
least seven students of a given class or school or at least three stu-
dents of different schools located in a given locality express interest in
them?. In the case of a smaller number of volunteers, they would take
place in an inter-class or inter-branch group. In the case of groups
of less than seven students, these lessons should be organised in an
inter-school group or at a catechetical point, with the reservation that
the number of students should not be less than three. As far as the is-
sue of the presence of an assessment grade from the subject of religion
on the school certificate is concerned, § 9 (1) of the cited regulation
states that it is placed after the grade assigned for student conduct
and that it should not be indicated whether the student participated
in classes from a specific religion or in ethics classes to prevent any
manifestations of intolerance. It was also emphasised that the assess-
ment from religion and ethics did not impact promotion to the next
grade (para. 2). Compliance of the above norms with Article 82 (2)
of the then applicable Constitution of 22 July 1952, establishing

207bid., § 8.

217hid., § 63.

22Regulation of the Minister of National Education of 14 April 1992 on the con-
ditions and manner of organising religious education in public schools (Journal of
Laws of 1992, No. 36, Item 155).

21bid., § 1.
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the principle of separation of the Church from the state, as well as with
Article 10 (1) of the Act of 17 May 1989 on guarantees of Freedom of
Conscience and Confession, which expressed the principle of secular-
ity and neutrality of the state, was challenged by the Commissioner
for Human Rights in an application of 19 August 1992 addressed to
the Constitutional Court. This conclusion also concerned the compli-
ance with the Constitution of other provisions that relate to the state’s
relations with churches and religious associations?*.

The Tribunal, inits judgment, found that § 9(1-3) of the Regulation
of the Minister of National Education of 14 April 1992 complied
with the said provisions: Placing grades from religion on school
certificates is a consequence of organisation of the teaching of reli-
gion by public schools [...]. The school certificate covers all school
activities — both compulsory and non-compulsory — and therefore
there are no grounds for compulsory exclusion of religion. With re-
gard to the concerns of intolerance, the Tribunal further stated that
the assessment grade on the school certificate may concern not only
the subject of religion or ethics itself, but that if a student attends
both subjects, they may receive a joint assessment grade from both
of them. The contested provision therefore contains a double safe-
guard. Firstly, the degree shown on the certificate does not indicate
a specific religion and, secondly, it is not even known whether this
degree can be related to the teaching of religion at all, or to ethics,
or to both of these subjects combined®.

Pursuant to regulation of the Ministry of Education of 13 July
2007%, two changes were introduced in the Regulation of
the Minister of National Education of 30 April 2007 on the conditions

24 K.H. Jablonski, Rzecznik praw obywatelskich wobec problemu nauczania
religii w szkotach publicznych, in: Pro bono Reipublicae, pp. 296-299.

25 Judgment of the Constitutional Tribunal.

26 Regulation of the Minister of National Education of 13 July 2007 amending
the Regulation on the conditions and methods of assessing, classifying and promoting
pupils and students as well as conducting examinations and tests in public schools
(Journal of Laws of 2007, No. 130, Item 906).
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and methods of assessing, classifying and promoting pupils and
students, as well as conducting examinations and tests in public
schools?’. In § 20 paragraph 4a was added, and in § 22 paragraph
2a was added. On the basis of these provisions, the average grade
obtained at the end of the school year includes the grade obtained
from religion or ethics. The Constitutional Tribunal, which as-
sessed the compatibility of these regulations with the Constitution,
declared that they are a consequence of introducing religion into
schools, placing grades from these subjects on the school certificate,
as well as constitutional guarantees of freedom of religion, and not
an expression of support for a theistic worldview. The Tribunal fur-
ther stated that the student (their parents, legal guardians) has, on
the basis of the applicable regulations, the possibility of choosing
between the study of a specific religion and ethics as a subject for
those who do not have a religious worldview?:,

In the discussed case, the ECtHR did not accept the allegations
made by the parents that their right to bring up and teach their chil-
dren in accordance with their own convictions, as expressed in Article
2 of Protocol No. 1 to the Convention, as well as the right not to
disclose their convictions derived from Article 9 of the Convention,
had been violated. The Court stated that the Polish model of teaching
religion in public schools falls within the margin of freedom left to
the states, while students and parents have the option of choosing
between religion and ethics classes. Moreover, it was emphasised that
the law in force in Poland does not require parents to submit declara-
tions of resignation from religious or ethics classes®.

?7Regulation of the Minister of National Education of 30 April 2007 on the con-
ditions and methods of assessing, classifying and promoting pupils and students
as well as conducting examinations and tests in public schools (Journal of Laws of
2007, No. 83, Item 562).

28 Judgment of the Constitutional Tribunal of 2 December 2009, U10/07 (OTK-
A2009, No. 11, Item 1630).

2% Judgment of the ECtHR of 15 June 2010 in the case of Grzelak v. Poland
(application No. 7710/02), § 102-107.
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On the other hand, the application by Mateusz Grzelak was rec-
ognised. In this case the Court found an infringement of Article 14
in conjunction with Article 9 of the Convention, constituting unjus-
tified stigmatisation of the applicant. The ECtHR associated the vi-
olation of the indicated provisions with the fact that the applicant’s
school certificate did not include any assessment grade in the place
designated for the grades from religion or ethics classes. According
to the Court, the lack of a grade could be perceived as an expression
of the student’s non-identification with a religious worldview®°.

Bearing in mind the religious structure in Poland, the Court not-
ed that in Polish conditions, where most public schools conduct
religion classes (especially Catholic religion classes), and ethics
classes take place only in a small percentage of schools in Poland,
the lack of a grade in the designated place may suggest to outsiders
that the student is a non-believer. The Court saw as unambiguous
the message resulting from the primary school certificate, where
a line was marked in the space where the grade should be given,
and the word “ethics” was crossed out®'. The ECtHR also ques-
tioned the inclusion of grades from religion in the average of grades.
The Court considered that this may mean that persons in a similar
situation to the applicant, who want to participate in religion or
ethics classes but do not have such an opportunity, will not be able
to increase their average grades in this way. On the other hand,
students who want to get a higher average may feel compelled to
attend religious classes against their convictions®?.

As regards the changes in the legal status after this judgment, it
should be noted that apart from the information published on 22 June
2012 on the websites of the Ministry of National Education, no chang-
es have been made to the generally applicable law in Poland regard-
ing the issues raised in the above-mentioned judgment. The Ministry

30Tbid., § 88.
311bid., § 95, 97.
321pid., § 96.
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of National Education explained that the religion/ethics grade, with-
out any indication which of these subjects it concerns, as well with-
out deleting one of these subjects in a situation where a student did
not attend such classes, should be placed on school certificates under
the grade for student conduct. Moreover, certificates issued in grades
1-3 should not include a descriptive grading for both subjects®.

o o o
w w w

It can therefore be said that Polish law essentially guarantees
the protection of freedom of thought, speech and confession but,
nonetheless, sensitive issues are left to be resolved in practice,
which sometimes seems to be inappropriate. The number of cases
in which people assert their own rights guaranteed by Article 9
of the Convention will certainly increase, which is why it is necessary
to stop treating the will of an individual in the scope of exercising
their rights as being difficult or problematic. It is clear from the case
law of the ECtHR that the presence of religion in a public school of
a secular state is permissible, but it must meet certain conditions34.

The regulations governing religious education in schools, in
the context of ensuring freedom of conscience and confession, may
in principle be considered appropriate. Above all, the freedom to
participate in religious lessons was ensured based on positive state-
ments from parents or adult students. Moreover, the principle of cre-
ating class groups was rationalised by requiring a minimum of seven
students to attend classes.

33 www.men.gov.pl — Informacja MEN w sprawie warunkéw i sposobu organ-
izowania nauki etyki w szkotach publicznych (Information of the Ministry of
Education on the conditions and manner of organising the teaching of ethics in
public schools).

34Warchatowski, Prawo do wolnosci, p. 115.
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CHAPTER V

ORGANISATION OF RELIGION CLASSES
AT SCHOOL IN THE LIGHT OF JUDGMENTS
OF THE CONSTITUTIONAL TRIBUNAL

The jurisprudence of the Polish Constitutional Tribunal in
the context of religious freedom emerged only during the period
of political transformation. It originally concerned issues such
as the physicians’ conscience clause in the context of abortion,
the return of religious instruction to public schools, and the clause
of respect for the Christian value system in the Broadcasting
Act’. As in the case of the European Court of Human Rights,
Polish jurisprudence on religious freedom is stable, which is not
necessarily met with appreciation on the part of legal scholars
and commentators, who recognise a need for change?.

While conducting a comparative analysis of the achievements
of the ECHR and the Constitutional Tribunal, it should be noted
that the former is both a court of law and of facts, and the latter is
only a court of law, which is reflected, for example, in the differ-
ence of positions of both bodies in connection with the teaching of
religion in Polish public schools.

1 §.. Mirocha, Wolnos¢ a réwnos¢ w orgeczeniach Europejskiego Trybunatu
Praw Czlowieka i polskiego Trybunatu Konstytucyjnego dotyczacych wolnosci religi-
jnej, in: Prawo i polityka w sferze publicznej perspektywa zewnetrzna, edited by
P. Jabtonski, J. Kaczor, M. Pichlak, Wroctaw 2018, p. 113.

2A. Rogowska, Wolnos¢ sumienia i wyznania w orgecznictwie polskiego Trybunalu
Konstytucyjnego, Warszawa 2015, p. 217.
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1. Jurisprudence of the Constitutional Tribunal
in the period prior to the adoption of the Constitution
of 2 April 1997. Teaching of religion at school

The need to address this issue in the case law of the Constitutional
Tribunal appeared at the time when religious instruction returned
to schools in the school year 1990/91, pursuant to the instruction
of the Ministry of Education concerning the return of religious edu-
cation to schools in the school year 1990/91, and also pursuant to
the instruction of the Ministry of Education of 24 August 1990 con-
cerning the return of religious instruction to schools in the school
year 1990/91, defining the principles of cooperation with churches
and religious associations, which became the basis of the first of
the decisions of the Constitutional Tribunal referring to this issue?®.

The ruling with the case reference number K 11/90* was is-
sued in connection with the application of the Commissioner for
Human Rights to examine the compatibility of the above-mentioned
instructions with the Constitution, with the Act on the Development
of the Education System of 15 July 1961, with the Act of 17 May
1989 on the relation of the State to the Catholic Church®, with
the Act of 17 May 1989 on guarantees of Freedom of Conscience and
Confession®, as well as with the Act of 23 January 1982 — Teacher’s
Charter”.

The main problem that the Constitutional Tribunal was to
consider, in the scope of individually understood freedom of con-
science and confession, was the right to remain silent about one’s

3 Act of 15 July 1961 on the development of the education system (Journal of
Laws of 1961 No. 32, Item 160).

4Judgment of 30 January 1991, K 11/90, OTK1986-1995/t3/1991/2.

5 Act of 17 May 1989 on the relationship of the State to the Catholic Church in
the Republic of Poland (Journal of Laws of 1989, No. 29, Item 154).

6 Act of 17 May 1989 on guarantees of Freedom of Conscience and Confession
(Journal of Laws of 1989, No. 29, Item 155).

7 Act of 26 January 1982 — Teacher’s Charter (Journal of Laws of 1982, No. 3,
Item 19).
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religion or beliefs, but also the right of parents to raise their chil-
dren in accordance with their own beliefs in matters of religion.
The above-mentioned instructions provided for the possibility for
parents or students of secondary schools to submit declarations of
will regarding participation in religion classes.

In the judgment, the Tribunal indicated that the expression
of will in the form of the aforementioned declarations is option-
al, and thus cannot be considered as a form of forcing anyone to
disclose their religion or worldview. In addition, it is not possible
to interpret the applicable provisions of law in the same way as
the applicant did, i.e. to claim that the statutory right to remain
silent in the matter of one’s religion and worldview is the same as
an obligation to remain silent also in this respect. The justification
also pointed out the fact that the mere submission of a declaration
of willingness to participate in religion classes is not tantamount to
revealing one’s religion or worldview because — as emphasised — it is
possible for an unbeliever to send their child to study religion, and
for a believer not to send their child to study religion®.

It is worth adding that in the Judgment in question, the Consti-
tutional Tribunal drew attention to the fact that the elimination of
religious education from schools by the Act of 1961 was reprehensi-
ble and inconsistent with the Constitution because it limited the free-
dom of conscience and confession guaranteed in it, and that it was
the cause of great difficulties associated with participation in such
education, and in many cases forced children and parents to abandon
such education®. Moreover, the Tribunal pointed out that prohibiting
or ordering the teaching of religion in schools by any statutory act is
contrary to the international obligations assumed by Poland.

8 Judgment of 30 January 1991, K 11/90, OTK1986-1995/t3/1991/2.

9 A. Maczynski, Freedom of conscience and religious Liberty In the jurisdiction
of the polish Constitutional Tribunal, in: Constitutional Jurisprudence In the Area
of Freedom of Religion and Beliefs. XIth Conference of the European Constitutional
Courts, Warszawa 2000, pp. 538-539.
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In the application, the Commissioner for Human Rights ques-
tioned the manner and principles of introducing voluntary religious
education in schools, arguing that the introduction of religious
education in schools is contrary to the principle of the neutrality
of the state’s worldview, as well as the idea of a democratic state
governed by the rule of law.

In the justification of the judgment, the Constitutional Tribunal
declared that the allegations of the Commissioner for Human Rights
were unfounded, stressing that it is the introduction of voluntary
religious lessons to schools that is a determinant of the neutrality
of the state’s worldview. As the Tribunal argued, it is precisely this
secularity and neutrality that not only cannot be the basis for intro-
ducing obligatory religious instruction in state schools, but neither
can it mean prohibiting such teaching if the citizens concerned so
wish. This is what the secularity and neutrality of the state is all
about. A different understanding of these concepts would not mean
state neutrality, but state interference in the freedom of conscience
and the confession of citizens'®.

Concluding the discussion of the Judgment in question, it is
worth adding that it was in certain ways supplemented by the deci-
sion of 13 February 1991 with the case reference number S 1/91, in
which the Constitutional Tribunal signalled to the Sejm that the Act
on the development of the education system of 15 July 1961 was in-
consistent with the legal system of the Republic of Poland, thus sug-
gesting that it should take up legislative initiative in order to amend
the said act by replacing it with a new act'!.

Another Judgment of the Constitutional Tribunal relating to
the teaching of religion in schools was the Judgment with the case
reference number U 12/92, which referred, among other things,
to the issue of introduction of ethics classes as an alternative

10 Judgment of 30 January 1991, K 11/90, OTK1986-1995/t3/1991/2, p. 34.
11 Signalling decision to the Sejm of the Republic of Poland of 13 February
1991, S 1/91, OTK 1986-1995/t3/1991/29.

- 130 -



1. JURISPRUDENCE OF THE CONSTITUTIONAL TRIBUNAL...

to religion classes. In this case, the Constitutional Tribunal was
to determine, at the request of the Commissioner for Human
Rights, the compliance of individual provisions of the Regulation
of the Minister of National Education of 14 April 19922 with
the Constitution and applicable laws.

The applicant alleged that when the regulation was issued,
first of all the Minister went beyond their statutory delegation by
introducing an alternative subject to religion — ethics. Secondly,
the Commissioner for Human Rights requested that the Regulation
be examined in terms of its compliance with Article 2(5) of the act
on guarantees of freedom of conscience and confession, to the ex-
tent that it requires parents, legal guardians, or secondary school
students themselves to submit a declaration that they study religion
outside the school or that they resign from religious instruction'?,
on the grounds that this provision violates the right to silence.
The third allegation brought by the applicant was the issue of plac-
ing of grade assessments from religion or ethics on school certif-
icates which, according to the Commissioner for Human Rights,
poses the risk of intolerance!, and also introduces the possibility of
a situation where an official document includes a grade assessment
which does not belong to the sphere of education, but remains
an internal matter of the Church’. The final allegation concerned
the possibility of placing religious symbols also in premises not in-
tended for religious instruction and of saying prayers before and
after school classes!®.

In the ruling, the Constitutional Tribunal addressed each of
the allegations presented in the application of the Commissioner

12Regulation of the Minister of National Education of 14 April 1992 on the con-
ditions and manner of organising religious education in public schools (Journal of
Laws of 1992, No. 36, Item 155).

131bid., § 3 (3).

14 Judgment of 20 April 1993, U12/92, OTK 1986-1995/t4/1993/cz1/9.

15 Ibid.

16 Tbid.
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for Human Rights, finding most of them to be unfounded.
The Tribunal found that the Act on the education system grants
the Minister of National Education the right to introduce optional
subjects, such as ethics, into the framework curricula. In the justifi-
cation, we read that the introduction of ethics in § 1 (1) of the con-
tested regulation is a simple consequence of the voluntary nature of
participation in religion classes and, in particular, that it is one of
the conditions facilitating compliance with the principles resulting
from the Act of 17 May 1989 on guarantees of freedom of conscience
and confession [...]. In this situation, ethics classes are closely re-
lated to the organisation of religious education in public schools.
Therefore, it cannot be considered that the Minister of National
Education went beyond his statutory delegation here'”.

As regards the second allegation concerning the right to remain
silent, the Tribunal agreed in part with the applicant that § 3 (3)
of the Regulation is incompatible with the Law on the education sys-
tem because it does not fall within the scope of the statutory delega-
tion, as it does not concern the expression of the will to participate
in religious instruction!®.

Responding to another allegation in the discussed case, i.e. the is-
sue of inclusion of grades from religion and ethics classes on school
certificates, the Constitutional Tribunal took the position that the in-
clusion of these grades on certificates is a consequence of the or-
ganisation of religion classes by public schools, and that the mere
presence of such a grade on a certificate does not determine which
religious classes the student attended. In addition, students have
the right to attend both of the concerned subjects and receive a joint
grade from them. For the above reasons, the Constitutional Tribunal
considered that the contested regulations comply with Article
22(2)(4) and (5) of the Education System Act, but also stated that

17 1bid.
8 Ibid.
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the challenged provision contains [...] double protection!® against
the possibility of any intolerance.

Another important Judgment in which the Constitutional
Tribunal ruled on the freedom of conscience and confession in
schools — in the scope in which it concerns the right of parents
to raise their children in accordance with their own religious and
moral convictions — was the ruling with the case reference number
K 26/96%°. The Tribunal Court considered this case at the request of
a group of senators who questioned, among other things, whether
this right of parents was compatible with the introduction — pursu-
ant to Article 1 (4) (b) and (c) of the Act of 30 August 1996 amend-
ing the Act on family planning, protection of the human embryo,
and the conditions for the admissibility of abortion and amending
certain other acts?! — into the curriculum of a compulsory subject
“Knowledge of Human Sexual Life”.

The Constitutional Tribunal did not find a violation of consti-
tutional principles here. It stated that the Ministry of Education
has the competence to determine curricula taking into account
all the principles that flow from the Act on the education system.
Therefore, the Minister’s authority to introduce a subject called
“Knowledge of Human Sexual Life” cannot be considered uncon-
stitutional. According to the Tribunal, only the exercise of this
competence by the Minister may possibly violate the constitution-
al right of parents to raise their children in accordance with their
moral and religious beliefs. The Constitutional Tribunal stressed in
the justification of its ruling that “the transmission of knowledge
about human sexual life touches on axiological issues, which can
in no case be reduced to purely empirical knowledge, not subject

¥ Ibid.

20 Judgment of 28 May 1997, K26/96, OTK ZU 1997/2/19.

21 Act of 30 August 1996 amending the Act on family planning, protection of
the human embryo and the conditions for the admissibility of abortion, and amend-
ing certain other acts (Journal of Laws of 1996, No. 139, Item 646).
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to moral evaluation, but this does not mean that the teaching of
such a subject must necessarily lead to a violation of certain con-
stitutional principles”?2.

The question of the introduction of religious instruction into
schools, the way of organising classes, as well as all elements
related to it became the foundation of a long-standing dispute
between supporters and opponents of the introduced solutions.
The Constitutional Tribunal was once again placed in a situation
where it had to resolve legal issues that raised great doubts, both
in the area of science and in the sphere of public opinion, and
which in a way were a source of philosophical conflicts.

2. Relations between the state and churches
and other religious associations in jurisprudence
of the Constitutional Tribunal in the period prior

to the adoption of the Constitution of 2 April 1997

The issue of the return of religious education to schools at
the beginning of the 1990s caused controversy, not only in the field
of individually understood freedom of conscience and confession.
The presence of religion classes also required a regulation of rela-
tions between state bodies and individual churches and religious
associations, mainly in the organisation of such teaching, which was
not an easy and obvious task.

For the first time these issues were addressed by the Constitutional
Tribunal in the Judgment of 30 January 1991 (case ref. No. K11/90).
In his application to the Constitutional Tribunal, the Commissioner
for Human Rights drew attention to the fact that the instructions of
the Ministry of National Education regarding the return of religious
education to schools are incompatible with Article 2 of the Act of
15 July 1961 on the development of the education system, insofar
as it provides for the secular nature of schools and other educational

22 Judgment of 28 May 1997, K26/96, OTK ZU 1997/2/19.

~134-



2. RELATIONS BETWEEN THE STATE AND CHURCHES. ..

institutions, as well as with Articles 18 and 19 of the Act of 17 May
1989 on the relationship of the State to the Catholic Church to
the extent that they provide the possibility for schools to make
premises available for the conducting of religious instruction. In
addition, the application of the Commissioner for Human Rights
contained allegations that the instructions violated the prohibition
of the state subsidising churches and religious associations which,
according to the applicant, will take place at the time of payment
of salaries to teachers of religion. The next complaint related to
the issue of the qualifications of people teaching religion in schools.

The Constitutional Tribunal did not agree with the allegations
made in the application of the Commissioner for Human Rights.
The Tribunal did not find a violation of the principle of secularity of
the state (including schools and educational institutions), arguing
that since religion lessons are conducted by representatives of in-
dividual churches and religious associations, and the curriculum is
an internal matter of these organisations, and state curricula are
not saturated with religious content, one cannot speak of a violation
of the principle of secularity of the school and the state?. In the cited
judgment, the Constitutional Tribunal also referred to the interpre-
tation of Articles 18 and 19 of the Act on the relationship of the state
to the Catholic Church made by the Joint Commission of the repre-
sentatives of the government and the Polish Bishops’ Conference,
where it was recognised that both provisions must be understood
literally, i.e. that the teaching of religion can take place not only
in catechetical points, but also in school premises with the con-
sent of the administrator, i.e. the Minister of National Education®*.
The Tribunal fully agreed with this interpretation.

Another issue was the possibility of introducing a religion
taught by churches and religious associations other than that

2 Judgment of 30 January 1991, K 11/90, OTK1986-1995/t3/1991/2.
241bid.
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of the Roman Catholic Church, which were covered by the second
of the discussed instructions of the Minister of National Education
since the provisions of the cited act do not apply to them. In this
case, the Constitutional Tribunal also found no incompatibility
with the second sentence of Article 2 of the Act of 15 July 1961 on
the development of the education system, which was justified by
the wording of the provisions of the Act of 17 May 1989 on guar-
antees of Freedom of Conscience and Confession, and in particular
of Article 20(2), in which there is also a provision on the possibil-
ity of making premises rooms available for the study of religion in
consultation with administrators.

The Constitutional Tribunal did not side with the applicant’s
position regarding the qualifications of catechists, where the lat-
ter challenged the qualifications of catechists, stating that they did
not meet the requirements of Article 9(1) and (2) of the Teacher’s
Charter Act. The Constitutional Tribunal determined that the quali-
fications of teachers of religion are often higher than those of other
teachers, and moreover, “since the issue of teaching religion is an
internal matter of the Churches, decisions concerning catechists and
their qualifications are the responsibility of the authorities of these
churches”?. The Court also did not share the applicant’s position
on the violation of the prohibition on subsidising churches and re-
ligious associations, stating that “the payment of remuneration to
teachers of religion cannot be equated with subsidising churches or
other religious associations”?.

Another judgment of the Constitutional Tribunal, which ad-
dressed the issue of relations between the state and churches and
religious associations, in so far as they concerned the presence of
religion at school, was the decision of 20 April 1993, with the case
reference number U 12/92. The ruling concerned the examination

25 Tbid.
26Tbid.
271bid.
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of constitutionality of the Regulation of the Ministry of National
Education on the conditions and manner of organising religious ed-
ucation in public schools?. In this case, as in the previous one, there
were allegations concerning the employment of teachers of religion
by schools, and thus the incurring of expenses funded by the state
budget without a statutory authorisation.

Furthermore, the applicant alleged that § 5(2) of the Regulation,
concerning the withdrawal of an appointment for a teacher of re-
ligion to a school by an authorised body (the relevant authorities
of individual churches and religious associations), simultaneously
meant the termination or modification of an employment relation-
ship, thereby creating new provisions in the scope of labour law?’,
The Commissioner for Human Rights also pointed out that “since
the teaching of religion is an internal matter of churches and reli-
gious associations [...] there is also no basis for them to be a part
of the pedagogical boards [...], nor for them to be obliged to fill
in the school gradebooks™®. The Commissioner for Human Rights
later supplemented his application with another allegation: failure
to comply with the duty, established in the present regulation, for
the Minister to act in agreement with the authorities of churches
and religious associations that are interested in conducting religion
classes in schools®!.

The Constitutional Tribunal issued a relevant ruling after ana-
lysing the application, as well as the opinions of the Minister of
National Education and the Prosecutor General, and after analys-
ing the interpretation of the individual provisions of the Act on
the relation of the State to the Catholic Church, which it requested

28 Regulation of the Minister of National Education of 14 April 1992 on the con-
ditions and manner of organising religious education in public schools (Journal of
Laws of 1992, No. 36, Item 155).

2% Judgment of 20 April 1993, U12/92, OTK 1986-1995/t4/1993/cz1/9.

307bid.

11bid.
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from the Joint Commission of the representatives of the govern-
ment and the Polish Bishops’ Conference. With regard to the alle-
gation concerning the mode of issuing a regulation without agree-
ment with all concerned stakeholders, the Constitutional Tribunal
determined that the phrase “in agreement” used in Article 12(2) of
the Act on the Education System does not imply the requirement
of obtaining consent of all churches and religious associations, be-
cause due to their number and the degree of diversity, it would be
impossible to reach a full agreement on the matters governed by
the regulation®2. The Tribunal also pointed out in the justification
of its ruling that many churches and religious associations were
not interested for various reasons in participating in the work
on the aforementioned regulation, and that the representatives
of those who had notified their participation jointly agreed on
the content of the regulation, which was confirmed by their signa-
tures under the act. For these reasons, the Tribunal considered this
allegation of the Commissioner for Human Rights to be unfounded
and stated that the procedure for issuing the regulation was con-
sistent with Article 12(2) of the Act on the Education System of
7 September 19912,

The Tribunal also rejected the allegations brought by
the Commissioner for Human Rights concerning the employment
of teachers of religion in schools. The Tribunal argued that pay-
ing salaries to teachers of religion is not the same as subsidising
churches and religious associations. As the Constitutional Tribunal
pointed out, “a teacher of religion receiving remuneration for
work cannot be treated as a Church or another religious associa-
tion”**. The Constitutional Tribunal also referred to another issue
raised by the Commissioner for Human Rights, that is, of pub-
lic funds being spent for the remuneration of catechists without

327bid.
331bid.
341bid.
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being officially recognised in the state budget act. The Tribunal
pointed out in the justification that the budget law includes these
funds in the part of the budget available to the Minister of National
Education for all personal expenses, and thus the application of
the Commissioner for Human Rights is unfounded.

In so far as the discussed ruling referred to the Commissioner
for Human Rights’s allegation that the Regulation violated the pro-
visions of the Labour Code and the Teacher’s Charter, the Tribunal
found that the consequences of a withdrawal by the authorities of
individual churches and religious associations of an appointment
for a teacher of religion to a school, i.e. the termination or change
of the employment relationship, were not compliant with labour
law. The reason for this non-compliance is the fact that it is clear
from the provisions of the Labour Code and from the Teacher’s
Charter that any termination or change of an employment relation-
ship is effected by the parties to that relationship®.

The Tribunal rejected the applicant’s allegation concerning reli-
gion teachers’ participation in the pedagogical boards and the ob-
ligation for them to fill in the school gradebooks. In this regard, it
argued that since religious lessons are held at the school and are
organised by the school, it is therefore necessary for catechists to
participate in the pedagogical boards, and to document the activi-
ties by filling in the school gradebooks.

On the basis of the above-mentioned judgments, it can be con-
cluded that on the issue of the organisation of religious teaching in
schools, insofar as these issues concerned freedom of conscience and
confession in the institutional sense, i.e. relations between the state
and churches and religious associations, the Constitutional Tribunal,
through its jurisprudence, created a certain model of religious teach-
ing in state schools, which continues operating up to the present
day with minor modifications. The referenced judgments show that

351bid.
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despite the above-mentioned ambiguous legal status — similarly as
in the case of freedom of conscience and confession understood on
the individual level - the Constitutional Tribunal had to deal with
redefining certain concepts such as the secular or neutral character
of the state or subsidisation of churches and religious associations.
Although they also functioned in the previous political system, they
were usually defined in a manner inconsistent with the principles
of democracy and the purpose they were intended to serve. On this
basis, it can be concluded that the Constitutional Tribunal’s actions
in this area were of a law-making nature, because by creating their
own definitions of certain concepts, as well as interpreting selected
provisions of statutes and other acts, they caused them to remain
a part of the applicable law.

3. The jurisprudence of the Constitutional Tribunal
in the scope of freedom of conscience and confession
after the entry into force of the Constitution
of 2 April 1997. Religion and school

After the adoption of the Constitution of 2 April 1997, the issue
of the presence of religion in public schools once again emerged
in the case law of the Constitutional Tribunal. Although the cases
examined by the Constitutional Tribunal no longer concerned
the mere presence of religion in schools, but rather to the effects
caused by the conduct of religion or ethics classes in the dimension
of individual freedom of conscience and confession.

The first such decision was the ruling of the Constitutional
Tribunal of 21 November 2007, with the case reference number
U 7/07, issued on the basis of an application of a group of mem-
bers of the Sejm of the fifth term. The above-mentioned appli-
cation did not specify the basis for a substantive resolution of
the case, however, because after the term of office of the Sejm was
cut short, the Constitutional Tribunal discontinued the proceed-
ings due to the lack of an entity authorised to submit applications
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to the Tribunal®¢. However, for the aforementioned considerations,
it seems appropriate to present the reasons why the applicants ap-
plied to the Court to examine the compatibility of the regulation of
the Ministry of Education of 13 July 2007°” with Articles 25(2), 32(1)
and (2), 53(1) in conjunction with Article 48(1) of the Constitution,
as well as with Article 6(2), Article 10(1), Article 20(2) and (3) of
the Act of 17 May 1989 on guarantees of Freedom of Conscience
and Confession®, among other things, because these arguments to
some extent coincided with those presented in a subsequent appli-
cation, which was directed to the Tribunal in this matter and which
was resolved with a substantive decision.

The referenced regulation introduced the principle of including
the grades from additional subjects, including religion and ethics,
to the grade average from all subjects obtained by pupils in a given
school year. On the basis of this Regulation, the applicants drew
attention to several important issues. First of all, they alleged that
the regulation violates the principle of equality. Secondly, they al-
leged a violation of the right of parents to raise their children accord-
ing to their religious and moral convictions. Thirdly, they alleged
that the regulation under review violated the prohibition of forcing
anyone to participate or not to participate in religious activities and
rites. Fourthly, they alleged that it was unacceptable to determine
the issue of the inclusion of grades from supplementary subjects in
the grade average by way of an act in the rank of a ministerial reg-
ulation. With regard to the first allegation, the Tribunal pointed out
that the regulation, by introducing the obligation to include grades
in religion and ethics in the grade average, differentiates the position

36 Judgment of 21 November 2007, U7/07, OTK ZU 2007 2007/ 10A/147.

37Regulation of the Minister of National Education of 13 July 2007 amending
the Regulation on the conditions and methods of assessing, classifying and pro-
moting pupils and students as well as conducting examinations and tests in public
schools (Journal of Laws of 2007, No. 130, Item 906).

38 Act of 17 May 1989 on guarantees of Freedom of Conscience and Confession
(Journal of Laws of 1989, No. 29, Item 155).
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of students who attend religious classes and are assessed, among
other things, based on their involvement in religious practices, from
those students who attend ethics classes and are assessed for their
knowledge, and ultimately from those students who do not attend
either religion or ethics®.

Another allegation related to the applicant’s concern that the reg-
ulation might create a discrepancy between the will of parents, who
might put pressure on the student to attend the classes because of
the possibility of obtaining a higher grade average, and the freedom
of conscience and confession of the students themselves*. Another
allegation was that students attending religion classes would also be
assessed for their activity and behaviour during the lesson, as well
as the attitude during the prayer that would start and end the class,
which could put pressure on them in terms of religious practice*.
Finally, the last of the allegations was based on the claim that the law
on guarantees of freedom of conscience and religion requires a fur-
ther specification — through a separate statute — of the rules for teach-
ing religion in schools and public pre-schools, to which the applicant
also includes the calculation of the grade average. For the applicant,
this provision made it clear that it was not possible to determine
the matter of inclusion of religion and ethics grades in the grade
average through an act in the rank of a regulation*?.

On 9 November 2007, an application was submitted to
the Constitutional Tribunal in which the above allegations were
repeated. It became the basis for the issuance on 2 December 2009
of a Judgment indicating that the Regulation of the Minister of
National Education complied with the provisions of the Constitution,
as well as the Act on guarantees of Freedom of Conscience and
Confession, which had been previously referenced in the earlier,

3% Judgment of 21 November 2007, U7/07, OTK ZU 2007 2007/ 10A/147.
40Tbid.
“1bid.
“21bid.

~ 142 -



3. THE JURISPRUDENCE OF THE CONSTITUTIONAL TRIBUNAL...

discontinued case**. Pursuant to a letter dated 24 June 2009,
the discussed application was extended to also include the exam-
ination of the compatibility of the normative act (i.e. Regulation
of the Minister of National Education) also with Article 92(1)
of the Constitution. The applicants stated that this act (i.e.
Regulation) was issued on the basis of Article 22(2)(4) of the Act
on the Education System, whose compliance with the Constitution
was deemed questionable by the Constitutional Tribunal in its
Signalling Decision of 31 January 20074. Nevertheless, the pro-
ceedings in this regard were discontinued on the grounds that
the application contained in the letter of 24 June was not sup-
ported by a group of at least 50 Members of the Sejm, and thus
did not meet the procedural requirements. Moreover, it did not
present any allegations or evidence other than those contained in
the justification of the judgment in case S 1/07%. After consult-
ing the opinions of the Minister of National Education, as well as
the Prosecutor General, the Constitutional Tribunal responded to
the allegations contained in the application of 9 November 2007.
They stated that, to the extent that the legislator considers that
the regulation violates the principle of equality, the criteria for
assessing students attending religion or ethics classes do not have
to be different. Students should therefore be assessed from both
subjects based on their knowledge, and with regard to the bal-
ance between the right of parents to raise children in accordance
with their religious and moral convictions and the freedom of con-
science and confession of the pupils themselves, there are no vi-
olations of the Constitution by the provisions of the Regulation,
because everyone (adult student or their parents) may in this
respect decide on their own whether or not they want to attend

4 Judgment of 2 December 2009, U 10/07, OTK-A2009.

44 Signalling decision of 31 January 2007, S 1/07 (OTK ZU No. 1/a/ 2007,
Item 8).

45 Ibid.
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religion/ethics classes or not to participate in any of these subjects.
Moreover, the Prosecutor General pointed out that there is no con-
nection between the regulation under consideration and the ap-
plicant’s allegations in so far as the case concerns Article 53(3)
in conjunction with Article 48(1) of the Constitution, because
the provisions of other normative acts regulate the very principles
of conduct of religion and ethics classes in public schools*.

When considering the discussed case, the Constitutional Tribu-
nal determined that the regulation in question was not incompat-
ible with the individual provisions of the Constitution mentioned
in the application. In the justification of this judgment, the Tribu-
nal presented an in-depth analysis of the constitutional freedom
of conscience and confession, citing the views of scholars and its
own previous case law. Furthermore, it stated that the inclusion
of grades from religion and ethics in the annual average of all
grades obtained by a student is a natural consequence of the pres-
ence of religion and ethics in schools, as well as the inclusion of
grades from these subjects in school certificates. As a natural con-
sequence of these two facts, considered to be in conformity with
the Constitution in the Tribunal’s earlier case law, the Tribunal
also failed to find any incompatibility of the regulation in question
with the Constitution in this matter. The Constitutional Tribunal
addressed all the applicant’s allegations in the same way, conclud-
ing that — for various reasons — the evidence presented in support
of the applicant’s allegations falls outside the scope of the contest-
ed regulation and that “in specific cases where external pressure
would have been created, thereby undermining free choice, this
would have been the result of a low level of democratic culture.
However, this important issue, which is recognised by the Tribu-
nal, lies beyond its jurisdiction. The Constitutional Tribunal also

46Tbid.
471bid.
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ruled that teaching of religion is a right derived from religious
freedom, but is not an obligation.

4. Jurisprudence in the scope of relations between
the state and churches and other religious associations

Issues related to the presence of subjects such as religion and ethics
in schools were addressed in the jurisprudence of the Constitutional
Tribunal both in the scope of the individual freedom of conscience
and confession, as well as in the scope relating to relations between
the state and churches and religious associations. In the period
following the adoption of the Constitution of 1997, these issues
were the subject of two judgments of the Constitutional Tribunal.
The first one was the aforementioned Judgment with the case ref-
erence number K 35/97, and the second one — which was also dis-
cussed earlier, but in terms of freedom of conscience and religion in
the individual dimension — was the Judgment with case reference
number U 10/07.

The first of the judgments resulted from the preventive con-
trol of the constitutionality of legislation which was initiated by
the President of the Republic of Poland. This concerned Article 6(3),
Article 7(4), Article 8(2), Article 9(2), Article 10(2), Article 11,
Article 12(2), and Article 13(2) of the Act of 26 June 1997 amending
the Act on guarantees of Freedom of Conscience and Confession, as
well as amending certain acts with Article 67(2) of the constitution-
al provisions maintained in force by Article 77 of the Constitutional
Act of 17 October 1992 on mutual relations between the legisla-
tive and executive authorities of the Republic of Poland, as well
as on local self-government. The applicant alleged that as a result
of the entry into force of the listed provisions, some churches and
religious associations would be deprived of the right to issue grades
from religion on school certificates, which would violate the prin-
ciple of equality. According to the applicant, this problem concerns
several churches and religious associations, including the Catholic
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Church, the Evangelical-Reformed Church, the Evangelical Church
of the Augsburg Confession, and the Polish Autocephalous Orthodox
Church*.

The General Prosecutor also presented his position in this mat-
ter, and did not see a violation of Article 25(1) and Article 32(1)
of the Constitution because, in addition to the laws regulating re-
lations between the state and individual churches and religious
associations, there are other legal bases that guarantee these
rights. The Prosecutor General indicated in particular Article 12(2)
of the Act of 7 September 1991 on the Education System, as well as
8 9 of the Regulation of the Minister of National Education of 14 April
1992 on the conditions and manner of organising religious educa-
tion in public schools*. At the same time, he expressed doubts as to
whether these powers granted through an act in the rank of a reg-
ulation are sufficient, as compared to the state before the amend-
ment, when these issues were regulated by acts of parliament®.

Referring to the application in question, the Constitutional
Tribunal found that the contested provisions were not inconsist-
ent with Articles 25(1) and 32(1) of the Constitution, arguing that
the purpose of the law was not to deprive certain churches and re-
ligious associations of the right to place religious grades on school
certificates, but only to unify the legal regulation in this respect.
The Constitutional Tribunal stated that churches and religious asso-
ciations were not deprived of the right to place these grades on cer-
tificates, and the issues related to this will are specified in the regu-
lation issued on the basis of this Act. According to the Constitutional
Tribunal, this situation in practice “does not transfer to the level
of an executive act any matters constitutionally reserved for regu-
lation by way of statute, nor does it violate the principle of equal
rights of churches. This is due to the fact that the discussed legal act,

48 Judgment of 5 May 1998, K 35/97, OTK ZU 1998/3/32.
49 1bid.
50Tbid.
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i.e. the Act on the education system, applies to all churches and reli-
gious associations whose relations with the state are regulated pur-
suant to acts of parliament”®!. The Tribunal also took into account
whether the formal conditions required for legislative work were
met during the work on the act in question, whether the draft act
was consulted with representatives of individual churches and reli-
gious associations, and came to the conclusion that this condition
was met. The Constitutional Tribunal admitted that the majority of
the consulted entities expressed their criticism of the amendment
which, however, was not binding on the Parliament>2.

The second of the judgments was issued in connection with an
application by a group of Members of the Sejm to examine the com-
patibility of the Regulation of the Minister of National Education
of 13 July 2007 amending the Regulation on the conditions and
methods of assessing, classifying and promoting pupils and stu-
dents as well as conducting examinations and tests in public schools
(Journal of Laws No. 130, Item 906), among others, with Article
25(1) and (2) of the Constitution, as well as with Article 10(1) and
20(2) and (3) of the Act on guarantees of Freedom of Conscience
and Confession®.

The applicants alleged that, as a result of the issuance of the ques-
tioned regulation, the public authorities — disregarding the provi-
sions of Article 25(2) of the Constitution — fail to maintain a neutral
attitude towards religious or philosophical beliefs and worldviews,
and even encourage the teaching of religion. According to the appli-
cant, this situation is caused by the fact that grades from religion and
ethics are included in the annual grade average, thereby encourag-
ing students to study religion/ethics because of the possibility of ob-
taining good grades from these subjects. According to the applicant,

511bid.

521bid.

3 Act of 17 May 1989 on guarantees of Freedom of Conscience and Confession;
see: Journal of Laws, No. 231, Item 1965 and No. 98, Item 817.
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taking these grades into account when calculating the grade aver-
age is also a form of supporting a particular worldview and treating
religion like other compulsory school subjects. In addition, the de-
sire to obtain good grades from religion is associated with various
forms of religious activity outside the school>*. The applicant also
alleged that the regulation violated the principle of the secular na-
ture of the state by introducing “criteria of a religious nature into
the sphere of action of public authorities...”*. In addition, the inclu-
sion of grades from subjects such as religion or ethics in the grade
average is associated with the state’s interference in the rules of as-
sessing students attending these classes and, as a consequence, with
the entry of public authorities into the sphere of internal activities of
churches and religious associations, which includes, among others,
teaching of religion®. The applicant stated that, in accordance with
Article 20 (3) of the Act on Guarantees of Freedom of Conscience
and Confession, issues concerning the principles of teaching religion
in public educational institutions, which also covers the inclusion
of grades from religion in the grade average, should be regulated
by a legal act in the rank of a statute (i.e. an act of parliament),
and not by a ministerial regulation®”. Supplementing its application,
the applicant further alleged that the regulation violated the princi-
ple of equal rights of churches and religious associations, and also
stated that the regulation was issued in violation of Article 92(1) of
the Constitution®®.

Referring to the applicant’s allegations, the Constitutional
Tribunal pointed out that the constitutional provisions — which con-
stitute models of control in the present case — cannot be seen in iso-
lation from other provisions of the Constitution relating to the issue

4 Judgment of 2 December 2009, U 10/07, OTK-A2009.
55 Tbid.
56 Ibid.
571bid.
58 Ibid.
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of relations between the state and churches and religious associa-
tions. The Constitutional Tribunal pointed to the proper understand-
ing of the term “equality of churches and religious associations”,
which is used in constitutional provisions. It emphasised that its
source is the dignity of each individual, which constitutes the basis
for ensuring that adherents of each religion enjoy the same rights
and their protection in the field of individual freedom of conscience
and confession, a consequence of which is precisely the “institutional
equality of churches”®. The Tribunal indicated that the term “equali-
ty” cannot be understood in an absolute way, which means that equal
treatment of churches and religious associations is dependent on
their having a certain common and relevant feature. The possession
of this common feature is therefore a condition for equal treatment
of churches, which means that the Constitution allows for certain
differences in the treatment of these entities, resulting in a differen-
tiation of their legal situation®.

In addition, the Constitutional Tribunal took the view that due
to the model of separation of the Church and the state adopted in
the Republic of Poland, public authorities cannot interfere in the ex-
isting differences of individual churches and religious associations
and attempt to equalise their situation, because it would mean
the state’s interference in matters of religion and the worldview
of individuals®!. The Tribunal also took the view that an exception-
al role in interpreting and determining the normative content of
the challenged provisions is played by the concordat, the provisions
of which, according to the Constitutional Tribunal, were incorporat-
ed into the constitutional matter, thus causing the Catholic Church
to obtain a special institutional and legal position among other equal
churches and religious associations®?.

9 Tbid.
60Tbid.
61 1bid.
62Tbid.

~ 149 -



ORGANISATION OF RELIGION CLASSES AT SCHOOL IN THE LIGHT OF JUDGMENTS OF THE CONSTITUTIONAL TRIBUNAL

The Tribunal also referred in an exhaustive way to the distinc-
tion of two basic models shaping relations between the state and
churches and religious associations, adopted in different countries.
It indicated that Poland chose in this respect a model of separation
of the state from the Church, which cannot be misinterpreted as an
anti-confessional nature of a secular state®. The Tribunal explained,
in an extensive manner, and in accordance with the currently pre-
vailing views of legal scholars, the principles of equality of churches
and religious associations, their actual differentiation and the relat-
ed dominant position of the Catholic Church, as well as the princi-
ples of secularity of the state and the model of the so-called friendly
separation resulting from it.

The judgments discussed above upheld the unified line of ju-
risprudence presented so far by the Constitutional Tribunal in
the field of the discussed issues. This body once again relied on
the justification of the disputed issues by resorting to interpreta-
tions of the terms “equality” as well as “impartiality of worldview”
prevailing among scholars and academics.

The analysis of the above judgments and the comments of
the representatives of science in the above cases leave no room for
doubt that any decision adopted by the adjudicating panels would
be unsatisfactory for a part of the society, which is characteristic
of all cases where feelings, religious views or the chosen worldview
are at stake. In this respect, the prevailing view was that freedom
of conscience and religion is one of the most avoided and thus es-
sential freedoms enshrined in the Constitution. However, it is worth
considering how the adopted solutions influenced the introduction
and organisation of religion lessons, and later also ethics lessons

63 Tbid.
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in schools, and what was the role of the Tribunal in this. The anal-
ysis of the case law in this area indicates that the Court’s rulings
on this subject were of a law-making nature. In terms of the dis-
cussed freedom, it is difficult to find ideal solutions, which is why it
is necessary to proceed with extreme caution, trying to find a golden
mean that takes into account the needs of all citizens, something
that the Constitutional Tribunal certainly tried to achieve in this
matter.

Freedom of conscience and religion is reflected in both inter-
national and national law, occupying a special place in these le-
gal systems, as it is considered one of the most important per-
sonal freedoms of the individual. One important element of
the interpretation and application of constitutional provisions re-
lating to it is the case law of the Constitutional Tribunal, which
in many cases allows for a uniform interpretation of the provi-
sions of the Constitution. An important aspect to be noted is that
the Constitutional Tribunal issued its first ruling on freedom of
conscience and confession five years after its appointment, that
is, only in 1991. It is also worth emphasising that the initiator of
the proceedings in this case was the Commissioner for Human
Rights, which was a relatively new body, since it was established in
1987. The events described above undoubtedly opened the way for
the Constitutional Tribunal after 1989 to initiate its jurisprudence
in the field of freedom of conscience and confession, and also led
to a situation where this jurisprudence — especially in the period
before the adoption of the Constitution of 1997 — played an exten-
sive role in the establishment of broadly understood religious re-
lations in Poland, and was of a law-making nature, because it con-
solidated the model of state-Church relations prevailing in Poland.
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The aim of this work was to present religion itself as a social
phenomenon, as well as its meaning, modifications and foreseea-
ble future. Moreover, the objective was also to present the teach-
ing of religion in public schools, which is an expression of free-
dom of conscience and religion guaranteed under national law in
Article 53 of the Constitution of the Republic of Poland, as well as
the right of parents to raise a child in accordance with their beliefs
(Article 53(3) and Article 48(1) of the Constitution of the Republic
of Poland). Another objective was to assess the provisions of inter-
national law and internal Polish law with regard to the protection
of the freedom of conscience and confession. Freedom of con-
science and confession has not been explicitly granted to children
in acts of international law; the Constitution also does not grant
it to children. There is a dispute among legal scholars and com-
mentators as to whether Article 53 of the Constitution also applies
to children, but regardless of its outcome, it is obvious that it is
in fact the parents who participate in the exercise of the child’s
right to freedom of conscience and confession in the first years of
their life. The right to raise children in a religious way is granted
to parents by the Constitution and this is because children need
support, as well as being properly directed in their actions, before
becoming mature citizens. However, this does not mean that par-
ents can freely direct their children or demand obedience from
them. The scope of power vested in parents is determined by
Polish civil law and by canon law, which protect the child from
its possible abuse. The main assumption was therefore to focus
on the case law of the European Court of Human Rights, showing
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the practical application of internal and international legal regula-
tions. The jurisprudence of the Polish Constitutional Tribunal has
also become a source of knowledge in this regard.

On the basis of these documents, it has been proven that the pres-
ence of religion in the legal system is permanent and not subject to
discussion, and that the voices of some opponents of religious instruc-
tion in schools, who are calling for its removal, should be regarded
as unfounded and deprived of any chance of success. The content
of Polish legal documents, such as the Constitution of the Republic of
Poland, the Concordat between the Holy See and the Republic
of Poland, the Act on the Education System, as well as the Regulation
of the Minister of National Education on the conditions and manner
of organising religious education in public kindergartens and schools,
is certainly consistent with international regulations. In the light of
the above-mentioned legal acts, the study of religion is an optional
subject, the teachers of religion are full-fledged members of the peda-
gogical boards, employed on the basis of the canonical mission issued
by the competent bishop of the given locality.

From the legal point of view, it can be said that after years of
subjugation, the teaching of religion has gained a proper place in
the school, as well as social acceptance. One can therefore say that
the place of religious instruction in the Polish education system
is stable. It should also be noted that from the entry into force of
the Constitution of 2 April 1997 until the present time, neither
the representatives of the scientific community nor the political
groupings sought the introduction of amendments to Article 53
of the Constitution, which was often the case with other provi-
sions of the Constitution. For these reasons, the issue I am discuss-
ing seems to be properly regulated. In addition, it may be seen as
a source of satisfaction that thanks to such regulations, Poland has
confirmed its traditions of respect for religious freedom.

After a fairly thorough analysis of legal acts in terms of the stabil-
ity of the presence of religious teaching in the education system, one
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can conclude that religious education is carried out within the struc-
tures of the educational system, which results from Polish legal doc-
uments on the teaching of religion. An analysis of the documents
leads to the conclusion that the state is obliged to create conditions
for teaching of religion in public schools. One key piece of informa-
tion is the fact that religious education is organised by schools for
students on behalf of whom the willingness to participate in school
catechesis was expressed.

It is worth emphasising that the Constitutional Tribunal issued
its first Judgment concerning freedom of conscience and confession
five years after its establishment, that is, only in 1991, and the pro-
ceedings in question were initiated by the Commissioner for Human
Rights. We can infer, that the Tribunal did not address this issue for
such a long time because the authorities at that time did not fully
accept the role of that institution. This was despite the fact that
the provisions of the Constitution of the Polish People’s Republic
of 1952 provided a wide scope for interpretation.

The jurisprudence of the Constitutional Tribunal concerning
freedom of conscience and confession, especially before the adop-
tion of the Constitution of 1997, played a large role in the shaping
of religious relations in Poland both at a given moment in time,
and in the future. In addition, it strengthened the model of state-
Church relations existing in Poland and influenced further legis-
lative work, mainly affecting the practice of applying these provi-
sions. It can also be concluded that the case law of the Tribunal
has been reflected in the scientific literature and in the views of le-
gal scholars and commentators in the field of constitutional and
religious law. It is invoked and usually accepted — although it also
faces criticism — most often in the area of freedom of conscience
and confession in the institutional dimension and the related prin-
ciples of impartiality of the state’s worldview or the principle of
equality of churches and religious associations, as well as the pres-
ence of religion in schools.
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The analysis of the provisions of both national and internation-
al law shows that the jurisprudence of the Constitutional Tribunal
in the field of freedom of conscience and confession has remained
unchanged in the period under examination and is uniform and
well-established. This statement is illustrated by the fact that justi-
fications of individual judgments frequently reference earlier judg-
ments, especially from the years 1991-1997, and the fact that there
is a decrease in the number of applications, and thus judgments
of the Constitutional Tribunal on issues related to freedom of con-
science and confession.

In conclusion, it should be stated that the legal aspect of religious
education in the Polish educational system in the light of the ap-
plicable law, which is currently being discussed, and with regard
to which there is ongoing speculation, requires constant updating,
clarification of the problem and subsequent publications. Legal is-
sues related to the teaching of religion should be systematically
monitored, as significant amendments to legal acts are often made,
which are subject to revisions. For this reason, teachers of religion
should be made aware of the current legal status so that they can
fully exercise their rights.

In this study, I have shown that the child is a sovereign sub-
ject of rights and freedoms, and their source is the inherent dig-
nity of the human person. In the light of the current legislation,
it should be assumed that the child has become a subject of reli-
gious freedom, but the scope of exercise is subject to restrictions.
An element that affects the freedom of conscience and confession
of the child is the correlation of the rights of parents with regard to
the child. The former rights greatly limit the child’s exercise of their
own rights. Providing a child with moral and religious education
and instruction in accordance with one’s own beliefs is not an easy
task because it requires effort on the part of parents, as well as sup-
port on the part of the state. It should be emphasised, however, that
it is the parents who bear the primary responsibility for the process
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of raising their children. The state can and should support parents
in the implementation of the resulting obligations, but it cannot re-
place them. It should be interested in the fate of children who will
soon take responsibility for the fate of the nation and the state, as
they will ultimately shape their own future as well as the future
of those who were responsible for the process of their upbringing.

- 157 -






BIBLIOGRAPHY'

I. Sources of law

1. Polish legal acts

1.1. Constitutions

Constitution of the Polish People’s Republic of 22 July 1952 (Journal of
Laws of 1952, No. 33, Item 232, as amended).

Constitution of the Republic of Poland of 2 April 1997( Journal of Laws
of 1997, No. 78, Item 483).

1.2. International legal acts

Convention for the Protection of Human Rights and Fundamental
Freedoms, drawn up at Rome on 4 November 1950, subsequently
amended by Protocols Nos. 3, 5 and 8 and supplemented by Protocol
No. 2 (Journal of Laws of 1993, No. 61, Item 284).

Convention on the Rights of the Child adopted by the General Assembly
of the United Nations on 20 November 1989 (Journal of Laws of 1991,
No. 120, Item 526).

Concordat between the Holy See and the Republic of Poland, signed in
Warsaw on 28 July 1993 (Journal of Laws of 1998, No. 51, Item 318).

1.3. Acts of Parliament

Act of 15 July 1961 on the development of the education system (Journal
of Laws of 1961 No. 32, Item 160).

! The bibliography uses the following method of arrangement: Sources and
collections of case law (jurisprudence) in a given group are arranged chronologi-
cally, while studies and websites are arranged alphabetically.

- 159 -



BIBLIOGRAPHY

Act of 25 February 1964 — Family and Guardianship Code (Journal of
Laws of 1964, No. 9, Item 59, as amended).

Act of 23 April 1964 - Civil Code (Journal of Laws of 1964, No. 16, Item
93, as amended).

Act of 26 June 1976 — Labour Code (Journal of Laws of 1974, No. 24,
Item 141, as amended).

Act of 26 January 1982 — Teacher’s Charter (Journal of Laws of 1982,
No. 3, Item 19).

Act of 26 October 1982 on Procedure in Juvenile Cases (Journal of Laws
of 2016, Item 1654 as amended).

Act of 17 May 1989 on the relationship of the State to the Catholic Church
in the Republic of Poland (Journal of Laws of 1989, No. 29, Item 154).

Act of 17 May 1989 on guarantees of Freedom of Conscience and
Confession (Journal of Laws of 1989, No. 29, Item 155).

Education System Act of 7 September 1991 (Journal of Laws of 1991,
No. 95, Item 425).

Act of 30 August 1996 amending the Act on family planning, protec-
tion of the human embryo and the conditions for the admissibility of
abortion, and amending certain other acts (Journal of Laws of 1996,
No. 139, Item 646).

Act of 6 June 1997- Criminal Code (Journal of Laws of 1997, No. 88,
Item 553, as amended).

Act of 6 January 2000 on the Commissioner for Child Rights (Journal of
Laws of 2000, No. 6, Item 69, as amended).

Amendment of the Education System Act of 22 February 2009, adopted by
the Sejm on 19 March 2009 (Journal of Laws of 2009, No. 56, Item 458).

Act of 15 July 2011 on the professions of nurse and midwife (Journal of
Laws of 2011, No. 174, Item 1039).

1.4. Regulations

Regulation of the Minister of National Education of 14 April 1992 on
the conditions and manner of organising religious education in public
schools (Journal of Laws of 1992, No. 36, Item 155).

-160 -



BIBLIOGRAPHY

Regulation of the Minister of National Education and Sport of 12 February
2002 on the Framework Plans for Teaching in Public Schools (Journal
of Laws of 2002, No. 15, Item 142).

Regulation of the Minister of National Education of 30 April 2007 on
the conditions and methods of assessing, classifying and promoting
pupils and students as well as conducting examinations and tests in
public schools (Journal of Laws of 2007, No. 83, Item 562).

Regulation of the Minister of National Education of 13 July 2007 amending
the Regulation on the conditions and methods of assessing, classifying
and promoting pupils and students as well as conducting examinations
and tests in public schools (Journal of Laws of 2007, No. 130, Item 906).

Regulation of the Minister of National Education of 30 January 2018 on
the core curriculum of general education for general secondary school,
technical upper secondary school and second degree sectoral vocatio-
nal schools (Journal of Laws of 2018, Item 467).

2. Canon Law and Catholic Church documents

2.1. Universal law

Codex Iuris Canonici, Pii X Pontificis Maximi iussu digestus, Benedicti
Papae XV auctoritate promulgatus 19 V 1917, AAS, 9(1917), II,
pp. 3-521, http://www.vatican.va/archive/aas/documents/AAS-09-
11-1917-ocr.pdf [accessed 20.06.2015].

Codex Iuris Canonici auctoritate Joannis Pauli PP. Il promulgatus 2511983,
AAS, 75(1983), II, pp. 1-317, http://www.vatican.va/archive/aas/
documents/AAS-75-1983-1I-ocr.pdf [accessed 25.06.2015].

Kodeks kanonéw Kosciotow wschodnich promulgowany 18 X 1990 roku
przez papieza Jana Pawta II (Code of Canons of Eastern Churches pro-
mulgated on 18 October 1990 by Pope John Paul II), Lublin, 2002.

Katechizm Kosciola katolickiego (8 XII 1992), Poznan 1994.

Kongregacja ds. Duchowienstwa, Dyrektorium ogélne o katechizacji
(15 VIII 1997), Poznan 1998.

John Paul II, Encyclical Fides et Ratio (14 IX 1998), Tarnéw 1998.

- 161 -



BIBLIOGRAPHY

2.2. Particular law

Konferencja Episkopatu Polski, Ramowy program katechizacji, Warszawa
1971.

Konferencja Episkopatu Polski, Dyrektorium katechetyczne Kosciota kato-
lickiego w Polsce (20 VI 2001), Krakéw 2001.

Konferencja Episkopatu Polski, Podstawa programowa katechezy Kosciota
katolickiego (8 III 2010), Krakéw 2010.

Konferencja Episkopatu Polski, Podstawa programowa katechezy Kosciota
katolickiego w Polsce (8 VI 2018), Czestochowa 2018.

II. Jurisprudence

1. Jurisprudence of the Constitutional Tribunal

Ruling of 30 January 1991, K 11/90, OTK 1986-1995/t3/1991/cz1/2.

Signalling decision to the Sejm of the Republic of Poland of 13 February
1991, S 1/91, OTK 1986-1995/t3/1991/29.

Ruling of 20 April 1993, U12/92, OTK 1986-1995/t4/1993/cz1/9.

Ruling of 28 May 1997, K 26/96, OTK ZU 1997/2/19.

Judgment of 5 May 1998, K 35/97, OTK ZU 1998/3/32.

Signalling decision to the Sejm of the Republic of Poland of 31 January
2007, S 1/07, OTK ZU No. 1/A/2007.

Decision of 21 November 2007, U7/07, OTK ZU 2007/ 10A/147.

Judgment of 2 December 2009, U 10/07, OTK-A2009.

Ruling of 7 October 2015, file ref. No. K 12/14.

2. Rulings of the European Court of Human Rights

Judgment of the European Court of Human Rights of 7 December 1976
in the case of Kjeldsen, Busk, Madsen and Pedersen v Denmark (applica-
tions nos. 5095/71; 5920/72; 5926/ 72).

Judgment of the European Court of Human Rights of 6 December 1991,
application No. 17089/90.

-162 -



BIBLIOGRAPHY

Judgment of the European Court of Human Rights of 13 December 2001,
Metropolitan Church of Bessarabia and Others v. Moldova, application
No. 45701/99.

Ruling in the case of Kimlya and Others v. Russia, No. 76836/01 and
32782/03 of 1 October 2009, http://hudoc.echr.coe.int/sites/eng/
pages/search.aspx?i=001-119363 [accessed 20.10.2016].

Judgment in the case of Lautsi v. Italy of 3 November 2009 (application
No. 30814/06).

Judgment of the ECtHR of 15 June 2010 in the case of Grzelak v. Poland
(application No. 7710/02).

3. Other

U.S. Supreme Court ruling of 19 June 1961, Torcaso v. Watkins, 367 U. S.
488 https://supreme.justia.com/ cases/federal/us/367/488/ [acces-
sed 20.10.2016].

U.S. Supreme Court ruling of 8 March 1965, United States v. Seeger, 380
U. S. 163, https://supreme.justia.com/ cases/federal/us/367/488/
[accessed 20.10.2016].

Judgment of the Administrative Court for Veneto of 11 March 2005,
Gazz.Uff.1110.

I1I. Studies

Banaszak B., Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa
2012.

Baczkowicz F., Prawo kanoniczne — podrecznik dla duchowienistwa, vol. 2,
Opole 1958.

Bednarczyk B., Ksigdz Walenty Gadowski w walce o lepszq metode naucza-
nia religii, “Katecheta”, 2(1958), No. 2, pp. 110-119.

Biskupski S., Prawo matzeriskie Kosciola Rzymskokatolickiego, Warszawa 1956.

Bocheniski J.M., Logika religii, in: J.M. Bochenski, Dzieta zebrane, vol. 6:
Religia, Krakéw 1995, pp. 32-123.

- 163 -



BIBLIOGRAPHY

Borecki P., Wolnos¢ sumienia i wyznania, in: Wolnos¢ mysli, sumienia
i wyznania. Poradnik prawny, edited by M. Nowicki, Warszawa 2003,
pp- 2-21.

Czaja A.M., Podstawy kanonicznej wiedzy o matzeristwie i rodzinie, Lublin
2008.

Degenhardt J.J., Ogdlny problem zasadnosci nauczania religii w szkole,
“Katecheta”, 34(1990), No. 4, pp. 179-209.

Denominacja, in: H. Vorgrimler, Nowy leksykon teologiczny, prepared by
T. Mieszkowski, P. Pachciarek, Warszawa 2005, p. 62.

Dierse U., Religion, Basel 1992.

Drozdowicz Z., Religia, in: Zarys encyklopedyczny religii, edited by
Z. Drozdowicz, Poznan 1992, p. 299.

Dudziak J., Granice wolnosci religijnej w Konkordacie zawartym miedzy
Stolicq Apostolskq a Rzeczpospolitq w 1993 roku, Tarnow 2002.

Durkheim E., Elementarne formy gycia religijnego. System totemiczny
w Australii, Warszawa, 1990.

Dyduch J., Postuga nauczania w swietle postanowiert Konkordatu 1993,
in: Konkordat 1993. Dar i zadanie dla Kosciola i Polski, edited by
J. Dyduch, Krakéw 1998, pp. 64-79.

Dziekonski S., Wspélpraca srodowisk katechetycznych, AK, 142(2004),
3(571), pp. 490-513.

Exeler A., Katechese in unserer Zeit. Themen und Ergebnisse
der 4 Bischofssynode, Miinchen 1979.

Fitzgerald T., The ideology of Religious Studies, New York — Oxford
2000.

Garlicki L., Religia a szkola publiczna (na tle aktualnego orgecznictwa
strasburskiego), in: Pro bono Reipublicae. Ksigga jubileuszowa Profesora
Michata Pietrzaka, edited by P. Borecki, A. Czohara, T.J. Zielinski,
Warszawa 2009, pp. 244-254.

Giertych W., Conscience and the Liberum Arbitrium, in: Crisis of Conscience,
edited by J.M. Haas, New York 1996, pp. 51-78.

Giertych W., Jak 2y¢ taskq. Plodnos¢ Boza w czynach ludzkich, Krakow
2006.

~164 -



BIBLIOGRAPHY

Giuliani A., Rezzaghi R., Jednos$¢ i pluralizm w katechezie. Sympozjum
Wioskiego ~ Stowargyszenia  Katechetycznego1989,  “Katecheta”,
34(1990), No. 2, pp. 79-87.

Gogolik M., Istotne zmiany w podstawie programowej katechezy Kosciola
katolickiego w Polsce, “Katecheta”, 55(2011), No. 6, pp. 2-18.

Goéralski W., Matzernistwo kanoniczne, Warszawa 2011.

Goralski W., Nauczycielskie zadanie Kosciota, in: P. Hemperek, W. Géralski,
F. Przytuta, J. Bakalarz, Komentarz do Kodeksu prawa kanonicznego,
vol. 3, Lublin 1986, pp. 9-51.

Grabarczyk G., Odpowiedzialnos¢ nieletnich w polskim prawie karnym,
“Studia z Zakresu Nauk Prawnoustrojowych. Miscellanea”, 1(2008),
pp. 79-86.

Gwiazda M., Religia w szkole — uczestnictwo i ocena, in: Krajowe Biuro
Ds. Przeciwdzialania Narkomanii, Mtodziez 2016, Warszawa 2016,
pp. 141-152.

Hegel G.W.F., Wyklady z filozofii dziejow, vol. 1, Warszawa 1958.

Hegel G.W.F., Zasady filozofii prawa, Warszawa 1969.

Hello H., Nowoczesne wolnosci w oswietleniu encyklik. Wolnos¢ sumienia
—wolno$é wyznania. Wolnos¢ prasy — wolnosé nauczania, Warszawa 2020.

Hotda J., Hotda Z., Ostrowska D., Rybczynska J.A., Prawa cztowieka.
Zarys wyktadu, Warszawa 2008.

Jabtoniska P., Wolno$¢ sumienia i wyznania osoby matoletniej w Polsce
w latach 1918-2015, Pelpin 2022.

Jabtonski K.H., Rzecznik Praw Obywatelskich wobec problemu nauczania
religii w szkotach publicznych, in: Pro bono Reipublicae. Ksigga jubile-
uszowa profesora Michata Pietrzaka, edited by P. Borecki, A. Czochara,
T.J. Zielinski, Warszawa 2009, pp. 291-304.

Janiga W., Mezglewski A., Nauczanie religii w szkolach publicznych,
“Rocznik Nauk Prawnych”, 11(2001), vol. 1, pp. 131-160.

Janssens L., Wolnos¢ sumienia i wolno$¢ religijna, Krakéw 1998.

Kaczmarek K., Herbert Spencer a problemy socjologii religii, Poznati 2007.

Kasztelan J., ABC katechezy w szkole, Krakéw 1994.

Kehrer G., Wprowadzenie do socjologii religii, Krakéw 2006.

- 165 -



BIBLIOGRAPHY

Kiciniski A., Tra parrocchia e scuola. L’evolugione della catechesi in
Polonia negli anni 1918-2001 (I parte), “Salesianum”, 67(2005), No. 2,
pp. 331-357; (I parte), “Salesianum”, 67(2005), No. 2, pp. 479-505.

Kierznowski t., Egzamin maturalny w Polsce. Analiza prawna, Bialystok
2016.

Kodeks prawa kanonicznego. Komentarz, edited by P. Majer, Krakow 2011.

Kokoszka A., Teologia moralna fundamentalna, Tarnéw, 1998.

Konfesja, in: H. Vorgrimler, Nowy leksykon teologiczny, prepared by
T. Mieszkowski, P. Pachciarek, Warszawa 2005, p. 152.

Korherr E.J., Nauczanie religii w szkole stuzbq cztowiekowi, in: W stuzbie
cztowiekowi, edited by Z. Marek, Krakéw 1991, pp. 59-83.

Koshy N., Wolnos¢ religijna w zmieniajgcym sie swiecie, Krakéw 1998.

Kozak M., Prawo dziecka do edukacji. Zalozenia pedagogiczno-prawne
i bariery realizacyjne, Warszawa 2013.

Kroczek P., Prawo wewnetrzne zwiqzkéw wyznaniowych w perspektywie
organéw wtadzy publicznej: Klauzule generalne, Krakéw 2017.

Kroczek P., Religious freedom in the contex of education in Poland.
Relationship between Polish State and the Catholic Church, “Analecta
Cracoviensia”, 47(2015), pp. 197-215.

Kroczek P., Sumienie jako pozaprawna gwarancja niezaleznosci organu
wladzy publicznej — postulat de lege ferenda na kanwie homilii Jana
Pawta II wygloszonej w Skoczowie dnia 22 maja 1995 r., in: Beskidzkie
Dgziedzictwo, vol. 4, Lodygowice 2015, pp. 7-17.

Kroczek P., Sumienie w prawie polskim, in: Sumienie. Ujecie interdyscypli-
narne, edited by B. Gulla, M. Cholewa, Krakéw 2015, pp. 21-38.

Krukowski J., Konkordat polski. Znaczenie i realizacja, Lublin 1999.

Krukowski J., Konkordat, in: Encyklopedia katolicka, vol. 9, Lublin 2002,
col. 638

Krukowski J., Konstytucyjny system relacji miedzy panstwem
a Kosciolem katolickim oraz innymi kosSciolami i zwiqzkami wyzna-
niowymi, in: Ustrdj konstytucyjny Rzeczypospolitej Polskiej, edited by
R. Mojak, Lublin 2000, pp. 95-119.

Krukowski J., Koscidt i paristwo. Podstawy relacji prawnych, Lublin 1993.

-166 -



BIBLIOGRAPHY

Krukowski J., Polskie prawo wyznaniowe, Warszawa 2005.

Krukowski J., Prawo wyznaniowe, Warszawa 2006.

Krukowski J., Sobanski R., Komentarz do Kodeksu prawa kanonicznego,
vol. 1, Poznan 2003.

Krukowski J., Warchatowski K., Polskie prawo wyznaniowe, Warszawa
2000.

Kulpaczynski S., Katecheza jako nauczanie, “Horyzonty Wiary”, 7(1996),
No. 3, pp. 21-37.

Kuna A., Wolnos¢ sumienia i wyznania w swietle orzecznictwa Europejskiego
Trybunatu Praw Cglowieka i polskiego Trybunatu Konstytucyjnego,
in: Ochrona praw cztowieka w wymiarze regionalnym, edited by
M. Marcinko, Krakéw 2012, pp. 120-132.

Kupny J., Godnos¢ cztowieka a wymogi zycia gospodarczego: przeciwien-
stwo czy komplementarnosc?, in: Jan Pawet Il promotorem godnosci czto-
wieka, edited by A. Batabuch, Swidnica 2007, pp. 97-110.

Lempa F., Kanoniczna ochrona karna maloletnich przed nadugyciami sek-
sualnymi, Biatystok 2013.

Lempa F., Kompetencje, uprawnienia i obowiqzki w Kosciele katolickim,
Biatystok 2013.

Leszczynski P.A., Implementacja art. 25 ust. 5 Konstytucji RP — przeglad
wybranych problemdéw, in: Pro bono Reipublicae. Ksiega jubileuszowa
Profesora Michala Pietrzaka, edited by P. Borecki, A. Czochara,
T.J. Zielinski, Warszawa 2009, pp. 427-449.

Labendowicz S., Sprawozdanie z dziatalnosci Komisji Wychowania
Katolickiego Konferencji Episkopatu Polski w latach 1999-2004, http://
katecheza.episkopat.pl/sprawozd.htm [accessed 31.07.2022].

Lazarska A., Gwarancje swobody sumienia sedziego w procesie cywilnym,
“Studia Prawnicze”, 2008, vol. 3, pp. 41-57.

Majcher E., Wokdt nauki religii w polskiej szkole, Warszawa 1992.

Makarska M., Przestepstwa przeciwko wolnosci sumienia i wyznania,
Lublin 2005.

Maty stownik jezyka polskiego, edited by S. Skorupka, H. Auderska,
Z. Lempicka, Warszawa 1968.

- 167 -



BIBLIOGRAPHY

Marciniak Z., O potrzebie reformy programowej ksztatcenia ogdlnego,
in: Podstawa programowa z komentarzami, vol. 1: Edukacja przed-
szkolna i wezesnoszkolna, Warszawa 2009, pp. 7-16.

Marek A., Kodeks karny. Komentarz, Warszawa 2007.

Marek Z., Chrystocentryzm katechezy. Do czego zmierzamy?, in: W poszu-
kiwaniu ksztaltu katechezy, edited by B. Klaus, Tarnéw 2000, pp.
74-78.

Maczynski A., Freedom of conscience and religious Liberty In the jurisdiction
of the polish Constitutional Tribunal, in: Constitutional Jurisprudence
In the Area of Freedom of Religion and Beliefs. XIth Conference of
the European Constitutional Courts, Warszawa 2000, pp. 535-541.

Makosa P., Trwate miejsce nauczania religii w polskim systemie oswiaty,
“Katecheta”, 49(2005), No. 1, pp. 63-69.

Mezglewski A., Nauczanie religii w publicznych przedszkolach i szkotach,
in: A. Mezglewski, H. Misztal, P. Stanisz, Prawo wyznaniowe, Warszawa
2008, pp. 175-193.

Mezglewski A., Nauczanie religii, in: Prawo wyznaniowe, ed. H. Misztal,
Lublin 2000, pp. 303-324.

Mezglewski A., Polski model edukacji religijnej w szkolach publicznych,
Lublin 2009.

Mirocha t.., Wolnos¢ a réwnosé w orgeczeniach Europejskiego Trybunatu
Praw Czlowieka i polskiego Trybunalu Konstytucyjnego dotyczqcych
wolnosci religijnej, in: Prawo i polityka w sferze publicznej perspektywa
zewnetrzna, edited by P. Jablonski, J. Kaczor, M. Pichlak, Wroctaw
2018, pp. 111-123.

Misiaszek K., Katecheza parafialna, in: Wokdét katechezy posoborowe;.
Ksiega pamigtkowa dedykowana ks. biskupowi Gerardowi Kuszowi,
wykladowcy Wydziatu Teologicznego Uniwersytetu Opolskiego z oka-
zji 65. rocznicy urodzin, edited by R. Chatupniak et al., Opole 2004,
pp- 201-204.

Misztal H., Konstytucyjne gwarancje wolnosci sumienia i wyznania,
in: A. Mezglewski, H. Misztal, P. Stanisz, Prawo wyznaniowe, Warszawa
2011, pp. 55-67.

-168 -



BIBLIOGRAPHY

Murawski R., Dyrektorium katechetyczne Kosciota katolickiego w Polsce,
in: Katecheza wobec wyzwarn wspdlczesnosci, edited by R. Czekalski,
Ptock 2001, pp. 57-78.

Murawski R., Ewangelizacyjny charakter katechezy, AK, 118(1992),
vol. 2(498), pp. 181-193.

Murawski R., Polskie Dyrektorium katechetyczne o nauczaniu religii
w szkole, AK, 142(2004), vol. 3(571), pp. 480-489.

Muskus D.A., Szkota srodowiskiem katechetycznym. Katechetyczne studium
interdyscyplinarne, Kalwaria Zebrzydowska 1999.

Muszynski H., Wstep do metodologii pedagogiki, Warszawa 1971.

Najda M., Romer T., Etyka dla sedziow. Rozwazania, Warszawa 2007.

Nowacka M., Kopania J., Czym jest sumienie, a czym by¢ powinna klauzula
sumienia?, “Kwartalnik Filozoficzny”, 42(2014), vol. 5, pp. 63-79.

Nycz K., Szkola miejscem katechezy, in: Przestanie dokumentow kate-
chetycznych Kosciola w Polsce, edited by S. Dziekonski, Warszawa
2003, pp. 13-22.

Nycz K., Wstep, in: Konferencja Episkopatu Polski, Dyrektorium kate-
chetyczne Kosciota katolickiego w Polsce, Krakéw 2001, pp. 3-10.

Oko D., Przetom — wyzwanie i szansa, Krakow 1998, pp. 188-189.

Osewska E., Stala J., Podstawa programowa katechezy Kosciota katolickiego
w Polsce z dnia 8 marca 2010 roku — kontekst i przyczyny, Krakéw 2010.

Panus$ T., Formy wspdtpracy katechetéw z nauczycielami, AK, 126(1996),
vol. 3(523), pp. 395-400.

Panu$ T., Nowe dokumenty katechetyczne — nowe szanse, nowe obawy,
in: 20 lat mineto. Materialy z IX spotkania dyrektoréw wydziatow kate-
chetycznych, Krakow 2010, pp. 39-70.

Pawluk T., Prawo kanoniczne wedtug Kodeksu Jana Pawta II, vol. 2: Lud
Bozy, jego nauczanie i uswiecanie, Olsztyn 2010.

Pawluk T., Prawo kanoniczne wedtug Kodeksu Jana Pawta II, vol. 3: Prawo
matzeniskie, Olsztyn 2002.

Piechowiak M., Negatywna wolnos¢ religijna i przekonania sekularystyczne
w Swietle sprawy Lautsi przeciwko Wtochom, “Przeglad Sejmowy.
Dwumiesiecznik”, 19(2011), No. 5(106), pp. 37-68.

-169 -



BIBLIOGRAPHY

Pietrzak M., Prawo wyznaniowe, Warszawa 2005.

Piwowarski W., Socjologiczna definicja religii, in: Socjologia religii. Wybdr
tekstéw, prepared by F. Adamski, Krakéw 1984, pp. 51-67.

Potz M., Granice wolnosci religijnej. Kwestie wolnosci sumienia i wyzna-
nia orazg stosunku parnstwa do religii w Stanach Zjednoczonych Ameryki,
Wroctaw 2008.

Prusak F., Sitarz M., Propedeutyka prawa, Warszawa 2000.

Przybysz P., Sytuacja prawna jednostki w zakladzie osSwiatowym,
in: Jednostka wobec dzialart administracji publicznej. Miedzynarodowa
Konferencja Naukowa Olszanica 21-23 maja 2001 r., edited by E. Ura,
Rzeszéw 2001, pp. 371-377.

Pyclik K., Wolnos¢ sumienia i wyznania w Rzeczypospolitej Polski
(zalozenia filozoficzno prawne), in: Prawa i wolnosci obywatelskie
w Konstytucji RP, edited by B. Banaszak, A. Preisner, Warszawa
2002, pp. 432-459.

Rayzacher-Majewska A., Dyrektorium katechetyczne Kosciota katolic-
kiego w Polsce z roku 2001, “Studia Katechetyczne”, 2017, No. 13,
pp. 51-64.

Religia, in: Inny stownik jezyka polskiego, vol. 2, edited by M. Bariko,
Warszawa 2000, p. 432.

Religia, in: Nowy stownik jezyka polskiego, edited by E. Sobol, Warszawa
2002, p. 836.

Religia, w: Slownik jezyka polskiego, vol. 5, edited by J. Karlowicz,
A. Krynski, W. Niedzwiedzki, Warszawa 1900, p. 510.

Religia, w: Uniwersalny stownik jezyka polskiego, vol. 4, edited by
S. Dubisz, Warszawa 2003, p. 63.

Rogowska A., Wolnos¢ sumienia i wyznania w orgecznictwie polskiego
Trybunatu Konstytucyjnego, Warszawa 2015.

Schwierskott-Matheson E., Wolnos¢ sumienia i wyznania w wybranych
paristwach demokratycznych, Regensburg 2012.

Serralheiro D., Specyfika i cechy charakterystyczne szkolnej nauki religii,
“Communio”, 11(1991), No. 2, pp. 61-79.

-170 -



BIBLIOGRAPHY

Skarpetowski J., Szkolna lekcja religii a katecheza parafialna w doku-
mentach Kosciola po Soborze Watykanskim Il i w dokumentach Synodu
Niemieckiego z 1974 r., “Katecheta”, 35(1991), No. 3, pp. 120-146.

Skrzydlo W., Konstytucja Rzeczypospolitej Polskiej. Komentarz, Zakamycze
2002.

Smith W.C., The Meaning and End of Religion. A New Approach to
the Religious Traditions of Mankind, New York 1964.

Sobczak J., Gotda-Sobczak M., Wolnos¢ sumienia i wyznania jako
prawo cztowieka, “Annales Universitatis Mariae-Curie Sktfodowska, sec-
tio K — Politologia”, 19(2012), No. 1, pp. 27-65.

Sokotowski J., Instytucja rodziny w prawie kanonicznym, “Studia nad
Rodzing”, 17(2013), No. 1(32), pp. 291-313.

Stanisz P., Zasada bilateralnosci, in: A. Mezglewski, H. Misztal, P. Stanisz,
Prawo wyznaniowe, Warszawa 2008, pp. 66-81.

Stando-Kawecka B., Podstawy prawne resocjalizacji, Krakéw 2000.

Szczech T., Czy wolnos¢ religijna jest wolnosciq od religii? Sprawa Lautsi
przeciwko Wtochom a kryzys wolnosci religijnej w Europie, Wroctaw
2011.

Szewczyk R., Tozsamos¢ katechety w $wietle dokumentéw Kosciola w latach
1965-1991, Warszawa 1996.

Szmyd W., Podrecznik prawa malzeriskiego, Krakow 1929.

Szpet J., Podstawa programowa katechezy, in: Przestanie dokumentdow kate-
chetycznych Kosciota w Polsce, edited by S. Dziekonski, Warszawa 2003,
pp. 35-48.

Szpet J., Tworgenie programu nauki religii, “Katecheta”, 43(1999), No. 3,
pp. 2-11.

Sztafrowski E., Prawo kanoniczne w okresie odnowy soborowej, vol. 2,
Warszawa 1979.

Szymanek J., Wolnos¢ sumienia i wyznania w Konstytucji RP, “Przeglad
Sejmowy”, 14(2006), No. 2(73), pp. 49-54.

Tokarczuk 1., Wytrwad i gwyciezy¢, Krakéw — Lublin — Warszawa 1987.

Tomasik P., Encyklika “Fides et ratio” jako inspiracja do wychowania kato-
lickiego, “Katecheta”, 43(1999), No. 2, pp. 2-15.

-171 -



BIBLIOGRAPHY

Tomasik P., Informacja na temat przewidywanych zmian w progra-
mach i podrecznikach katechetycznych, “Katecheta”, 53(2009), No. 6,
pp. 66-84.

Tomasik P., Katecheza a szkolne lekcje religii, “Homo Dei”, 69(1999),
No. 1, pp. 60-76.

Tomasik P., Konieczno$¢ zmian programowych w nauczaniu religii?,
“Katecheta”, 53(2009), No. 12, pp. 41-54.

Tomasik P., Nauczanie religii w publicznym liceum ogélnoksztatcqgcym
wobec zatozen programowych polskiej szkoty, Warszawa 1998.

Tomasik P., Nauka religii wobec reformy programéw nauczania w polskiej
szkole, “Bobolanum”, 1999, No. 1, pp. 193-217.

Tomasik P., Nowe wyzwania dla katechezy i ksztalcenia religijnego w szkole,
“Warszawskie Studia Teologiczne”, 12(1999), pp. 243-258.

Tomasz z Akwinu, Suma teologiczna, London 1975.

Tuleja P., Wolno$¢ sumienia i religii, in: Prawo konstytucyjne RP, edited by
P. Sarnecki, Warszawa 2002, pp. 69-92.

Warchatowski K., Nauczanie religii i szkolnictwo katolickie w konkorda-
tach wspdltczesnych, Lublin 1998.

Warchatowski K., Prawo do wolnosci mysli, sumienia i religii w Europejskiej
Konwencji Praw Cgtowieka i Podstawowych wolnosci, Lublin 2004.

Wenz W., Kancelaria parafialna jako przestrzen koscielnego postugiwania.
Studium kanoniczno-pastoralne, Wroctaw 2008.

Winczorek P., Komentarz do Konstytucji Rzeczypospolitej Polskiej
2 02.04.1997 r., Warszawa 2000.

Wotkiewicz A., Gléwne idee polskich programéw katechetycznych,
Krakéw 2018.

Zdybicka Z.J., Religia a wspieranie czlowieka, in: Religia a sens bycia czto-
wiekiem, edited by Z.J. Zdybicka, Lublin 1994, pp. 2-27.

Zdybicka Z., Czym jest i dlaczego istnieje religia?, in: Religia w swiecie
wspdtczesnym. Zarys problematyki religiologicznej, edited by H. Zimon,
Lublin 2000, pp. 37-62.

Zellma A., Nowa jakos¢ planowania wymagan edukacyjnych w szkolnym
nauczaniu religii — szanse i bariery. Analizy w $wietle znowelizowanej

-172 -



BIBLIOGRAPHY

Podstawy programowej katechezy Kosciola katolickiego w Polsce,
“Katecheta”, 54(2010), No. 9, pp. 2-17.

Zielinski A., Stanowisko prawne opiekuna jako przedstawiciela ustawowego
na tle zdolnosci do czynnosci prawnych pupila, “Palestra”, 25(1981),
No. 1(277), pp. 14-26.

Ziotkowska A., Hermeneutyczna wykladnia sumienia (Heidegger — Ricoeur),
“Diametros”, 2007, No. 13, pp. 58-90.

Zulehner P., Denz H., Wie Europa lebt Und glaubt. Europaische Wertestudie,
Diisseldorf 1993.

IV. Websites

https://pl.wikipedia.org/wiki/Wyznanie [accessed 15.05.2020].
http://sjp.pwn.pl [accessed 12.10.2014].
https://men.gov.pl/ministerstwo/informacje/organizowanie-nauki-re-
ligii-i-etyki-w-roku-szkolnym-20152016.html [accessed 15.02.2016].
http://katecheza.diecezja.tarnow.pl/menu/artykuly/misja_kan_religia.
pdf [accessed 10.02.2021].
https://www.fronda.pl/a/nowe-dyrektorium-o-katechizacji-wiecej-e-
wangelizacji,146342.html [accessed 25.06.2020]
https://kuria.pl/katecheza/aktualnosci/Nowe-dyrektorium-o-
katechizacji-wiecej-ewangelizacji_ 4134 [accessed 26.06.2020].
https://www.vacitannews.va/pl.html [accessed 25.06.2020].
http://wodnskierniewice.eu.images/pliki/wmo/36/2.3.pdf =~ [accessed
10.02.2021].
http://www.dziennikustaw.gov.pl/DU/2018/467 [accessed 8.07.2018].
https://opoka.org.pl/biblioteka/T/TA/TAK/historia_katechezy.html
[accessed 31.07.2022].
https://oko.press/masowy-odplyw-uczniow-z-lekcji-religii-nowe-bada-
nie-cbos/ [accessed 31.07.2022].
https://www.polityka.pl/tygodnikpolityka/kraj/1649200,1,wszystko-
-czego-nie-wiemy-o-lekcjacj-religii-kto-i-za-co-wlasciwie-placi.read
[accessed 31.07.2022].

-173 -



BIBLIOGRAPHY

http://dx.do.org/10.18290/1t.2018.65.11-2 [accessed 31.07.2022].

http://bip.ms.gov.pl/pl/prawa-czlowieka/europejski-trybunal-praw-cz-
lowieka/orzecznictwo-europejskiego-trybunalu-praw-czlowieka-orze-
czenia-europejskiego-trybunalu-praw-czlowieka-w-prawach-dotycza-
cych-innych-panstw/ [accessed 8.07.2022].

https://www.echr.coe.int/documents/convention_pol.pdf [accessed
12.07.2022].

www.men.gov.pl — Informacja MEN w sprawie warunkdw i sposobu orga-
nizowania nauki etyki w szkotach publicznych [accessed 12.07.2022].

~174 -



